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In December 1976, my predecessor, Dr. Stephenson appointed 
the Honourable Arthur Kelly as Industrial Inquiry Commissioner 
to inquire into, report upon and make recommendations concerning 
grievance arbitration under the Labour Relations Act and the 
Hospital Disputes Arbitration Act. 


The Commissioner submitted his report to Dr. Stephenson 
on July 19, 1978. The original intention was to table the report 
at the first sitting of the fall session of the Legislature. 
However, in view of the widespread interest in the report, I 
have decided to release it now. 


In the introduction to his report, the Commissioner 
expressed disappointment with the relatively small number of 
briefs and representations made to him. Notwithstanding that, 
the report contains a detailed and comprehensive survey of rights 
arbitration in Ontario, identifies areas where criticisms were 
made and suggests a number of possible reforms. 


The Government is indebted to the Commissioner for the 
conscientious way in which he has carried out this difficult 
assignment. 


The report is now being studied within my Ministry with the 
view to determining how rights arbitration can be conducted in the 
fairest, most expeditious and least costly manner, consistent 
with the needs of all affected parties--employees, trade unions 
and employers alike. I should welcome any comments which you 
or your organiZation may wish to make concerning the report. 


Yours very truly, 


Robert G. Elgie, M. 
Minister 


Letter of Transmittal 


The Honourable Bette Stephenson, M.D. 
Minister of Labour 


Dear Madam Minister: 

| have the honour to submit herewith my report as an 
industrial enquiry commission appointed by you to inquire into, 
report upon and make recommendations concerning grievance arbitration 
under the Labour Relations Act, R.S.0. 1970, Chapter 232, as amended 
by 1975, Chapter 76, and The Hospital Labour Disputes Arbitration Act, 
R.S.0. 1970, Chapter 208, as amended by 1972, Chapter 152. 

| have the honour to be, 


Madam, 


Your obedient servant, 
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Ministry of Labour 


APPOINTMENT 


WHEREAS in and by section 34 of Chapter 232 of The Revised 
Statutes of Ontario, 1970, as amended by 1975, Chapter 76, entitled 
"The Labour Relations Act'', the Honourable Minister of Labour may 
establish an industrial inquiry commission to inquire into and report 


on any industrial matter that she considers advisable; 


AND WHEREAS The Honourable Minister of Labour deems it to be 
in the public interest to cause inquiry to be made concerning the matters 


hereinafter mentioned; 


NOW, THEREFORE, pursuant to the authority vested in me, | 
hereby appoint the Honourable Arthur Kelly as an industrial inquiry 
commissioner to inquire into, report upon and make recommendations 
concerning grievance arbitration under The Labour Relations Act, 
R.S.0. 1970, Chapter 232, as amended by 1975, Chapter 76, and The 
Hospital Labour Disputes Arbitration Act, R.S.0. 1970, Chapter 208, 
as amended by 1972, Chapter 152, including, without limiting the 


generality of the foregoing: 


ike (a) The structure of grievance arbitration, with particular 
reference to the use of: 


(i) ad hoc arbitrators or boards of arbitration 
selected and paid by the parties; 


(ii) permanent arbitrators or boards of arbitration, 
established by statute, and publicly-funded; 


(i171) any combination of, or variation in, (i) or (ii) 
or any other structure for the resolution of 
collective agreement disputes by arbitration; 


(b) The arbitration process, with particular reference to 
methods and procedures for expediting the hearing and 
disposition of disputes; 


(c) The availability and utilization of arbitrators, with 
particular reference to training, tenure and remuneration; 
and 

(d) Any other matter which, in the commissioner's discretion, 
is deemed to be relevant to the prompt, equitable, economic 
and workable resolution of disputes, by arbitration, 
concerning the interpretation, application, administration 
or alleged violation of collective agreements under the 
Labour Relations Act or the Hospital Labour Disputes 
Arbitration Act. 


And to review and make recommendations concerning The Ontario Labour- 


Management Arbitration Commission Act, R.S.0. 1970, Chapter 320 


ll. The commission shall have powers equivalent to those vested in 


a conciliation board under section 30 of The Labour Relations Act; 


TO HAVE, HOLD AND ENJOY the said office for and during my pleasure. 


"Bette Stephenson,M.D."' 
Minister of Labour 


DATED at Toronto 
this 16th day of 


December, A.D. 1976. 


Glossary 


Chairman - ''Person chosen to preside at a 
meeting''. 


Oxford English Dictionary 


He, him, his - "may generally be allowed to stand 
for the common gender" 


Fowler: The King's English pg. 76 


vii 


rn) 


SiUSM Menene)! OY reeCeOON! THEON TT aS 


Letter of Transmittal 

Appointment 

Introduction 

Arbitration: What it is and What it is not 
Historical Note 

What's Wrong with Arbitration 

Aims, Objectives and Limitations 

The Real Solution: A Self-designed Code 
The Arbitral Body 

Solutions Recommended 

Diagram of Procedure 

Proposals Considered 

Whence Arbitrators 

The Co-ordinating Office 

Education and Development 


Envoi 


Summary of Recommendations 


Extracts from The Hospital Labour Disputes 
Arbitration Act 


Extracts from The Labour Relations Act 
The Ontario Labour Management Commission Act 
The Rights of Labour Act 


Procedure under Section 96 Labour Code of 
British Columbia 


Extracts from The Labour Code of British 
Columbia 


78 


85 
86 
90 
93 


9h 


yi 


Vt 


~ 


E jon 21 31 Jet baevei 31 aeHW 


4 | nolierdidsA) 13th eno 
ey . anciitsjinid tna aeviaosbaa 


ec abo) benplesh-Tlse A 


| 
essuaeld s 


Chapter One 


Introduction 


At the inception of this investigation, every labour union which 
was a party to a collective agreement falling within the jurisdiction of the 
Legislature of Ontario received a written invitation to make representations to 
me. In addition, | invited senior officers of the Ontario Federation of 
Labour and the Canadian Labour Congress to advise me of their views. 


Before any general invitation was communicated to the employer- 
parties to collective agreements, the Canadian Manufacturers' Associatlon 
informed me of its intention to present a brief on behalf of its members. Some 
employers also made representation individually. 


In the light of the dissatisfaction with the existing procedure 
expressed to the Minister of Labour, the response to my invitation was 
dissappointing. Even after extending the time for receiving representations, 
| received, in all, about 50, including a number from interested citizens 
who expressed personal views. The names of those making representations are 
set out in Appendix G. 


Since | was convinced that the wealth of experience in this field 
could afford more help than had come from written submissions, | sought out 
persons who | believed could provide constructive suggestions with respect to, 
and informed appraisal of, possible reforms in the grievance arbitration 
process. 


| have taken the written material tendered to me to be of a 
public nature and available to anyone interested. Where | have approached a 
possible informant, | have treated as confidential what passed between me and 
the informant. Although | have reserved the right to adopt any views conveyed 
to me, | have promised such informants that their anonymity will be respected. 


Therefore, | am unable to acknowledge, by name, the great assistance 
which | have received from many who so willingly gave me the benefit of their 
knowledge. Nonetheless, they were a source of help for which | am grateful, 
as | am to the groups and individuals whose assistance came through their 
public presentations. 


| wish also to acknowledge the valuable assistance of E.B. Joliffe, 
Q.C., for his personal exposition of the workings of the Public Service Staff 
Relations Board. 


Throughout my investigation | have drawn heavily on the research 
facilities of the Ministry of Labour; | wish to express my appreciation of the 
ever-available assistance afforded by Michael Skolnik and Lew Haywood. 


I 


| am also indebted to the Information Services Branch of the 
Ministry of Labour, for its assistance in the editing, design and production 


of this report. 


The members of the Bar have been a cource of great help: to them, 
| extend my thanks. |! am especially indebted to the Ontario Labour Relations 
Section of the Canadian Bar Association. The report of a Canadian Bar 
Association special committee, adopted after a meeting of the Labour Relation: 
section, was of particular value. The special committee was chaired by 
Edward T. McDermott; the other members were Steven Grant, Alan Minsky and John 


Sanderson, Q.C. 


Chapter Two 


Grievance Arbitration: 
Whatitis: Whatitis not 


The term "'arbitration'', as used in The Labour Relations Act*, is not 
defined in the statutes of Ontario. What is meant by the term must be 
garnered from its context and the manner in which it has come to be used with 
respect to industrial relations,** 


There are two distinguishable situations for which arbitration is 
provided as a means of bringing about a determination of differences: first, 
with respect to matters in dispute between parties who are In the course of 
making or renewing a collective agreement; second, with reference to differ- 
ences arising, during the term of a collective agreement, as to its interpre- 
tation, application or administration or the alleged violation of it. 


This inquiry is not concerned with arbitration in the first sense, 
commonly known as ''interest arbitration'', as its Terms of Reference are 
restricted to investigating ''grievance procedure under The Labour Relations 
Act''. Arbitration in the second sense, with which | am concerned, is usually 
referred to as "rights arbitrattfon'', The procedure employed in labour matters 
in Ontario under the designation of "rights arbitration'’ has been adopted from 
commercial arbitration, but differs from it in one fundamental. 


Arbitration, as a difference-resolving process, was recognized long 
before present labour relations legislation. It was, in essence, a means of 
settling differences, invoked by the parties by an agreement committing specific 
questions to one or more arbitrators, the arbitrators would be chosen by the 
parties, or in a manner prescribed by them: the parties would agree to be 
bound by the final decision. When invoked, arbitration ousts the jurisdiction 
of the Courts with respect to the issues committed to the arbitrators. 


Thus, arbitration, in its original form, displays at least the 


* R.S.0. 1970 Chapter 232 and amending acts 

**k My terms of reference include arbitration of grievance under The Hospital 
Labour Disputes Arbitration Act. That Act contains special provisions with 
respect to the formation of a collective agreement between a health care 
institution and its employees which supersede the like provisions in The 
Labour Relations Act. However, by virtue of section 2(2) of The Hospital 
Labour Disputes Arbitration Act, grievance arbitrations under collective 
agreements are regulated by the provisions of The Labour Relations Act. On 
that account, | do not find it necessary to deal separately with grievance 
arbitration under collective agreements to which The Hospital Labour 
Disputes Arbitration Act applfes. They will be governed by whatever prov- 
istons as to grievance arbitration result from the recommendations generally 
made In this report. 3 


following characteristics: 


e {tt was brought into operation by the agreement of the parties 
@ The agreement ousted the jurisdictfon of the Courts and bound 
the parties to accept the adjudication of chosen adjudicators. 


@ The power of the adjudicators and their jurisdiction to 
adjudicate arose from the agreement made by parties and extended 
only to the issues which were expressly committed to them. 


@ The adjudicators were those selected by the parties or 
selected in a manner dtermined by the parties. 


Unlike what prevails in the United States (with the exception of 
Saskatchewan) federal and provincial legislation in Canada requires, 
mandatorily, that every collective agreement contain procedures for grievance 
settlement. The Ontario requirement is contained in Section 37(1) of The 
Labour Relations Act, which requires that: 


"every collective agreement shall provide for the final 
binding settlement by arbitration without stoppage of 
work of all differences between the parties arising 
from the interpretation, application, administration 
or alleged violation of the agreement, including 
decision as to whether or not the matter is arbitrable.'' 


Section 37(2) sets out provisions which are deemed to be contained in any 
collective agreement which fails to include such a provision. 


The submission to arbitration in Ontario, in non-labour matters, 
is the result of the choice of the parties concerned. However, the provisions 
of Section 37(1), coupled with the provisions of The Rights of Labour Act* 
denying access to the Courts in labour matters, makes the use of arbitration 
compulsory, thereby restricting the freedom of choice of the parties to the 
selection of the arbitrator or chairman of the board of arbitrators. It Is 
not then, precisely correct to speak of grievance arbitration in Ontarlo as 
consensual. 


Grievance arbitration as now carried on In Ontarfo under the 
provislons of The Labour Relations Act is an adjudicative process: 


e for the final and binding settlement of all differences between 
the parties to a collective agreement arising from the interpre- 
tation, application, administratton or alleged violation of that 
agreement 


@ by adjudicators: 
i) chosen by the parties or 


11) appointed on the failure of a party to appoint an 
arbitrator it is entitled to appoint or 


iit) appotnted on the failure of the parties to agree upon the 
arbitrator required to be selected by thelr mutual actlon. 


A 
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Grievance arbitration is used after all other efforts by the employer 
and employee have failed to resolve a difference concerning their respective 
rights under a collective agreement. It is, in effect, the last resort when 
all other means have failed. Itt must, therefore, be viewed as one of two 
stages in the grievance-resolution procedure provided to avoid work~stoppages. 


Because grievance arbitration is not invoked until the parties have 
exhausted their efforts to agree on a settlement and because it is an 
adjudicative process by which a resolution is imposed, it is essentially 
different from pre-arbitration grievance procedure. This difference is of 
importance. While both are parts of the grievance resolution process, their 
elements must not be confused. During the first stage, the solution is in the 
hands of the parties; during the second, it is in the hands of the arbitrator. 


The introduction of some form of mediation as part of the arbitration 
process has been recommended as a means of reducing the number of contested 
arbitrations. 


Mediation, as | understand it, entails the use by the parties to a 
collective agreement of the services of some third party who attempts to 
bring the parties into agreement by advice or persuasion, but who is not 
invested with any power to decide the matter or impose on the parties a 
settlement that they are not, of their own will, ready to make. 


Since mediation, thus defined, could be tolerated only in the 
pre-arbitration stages of grievance resolution and would be entirely foreign 
to the adjudicative nature of arbitration, it is not a part of arbitration. 
On this account, it may well be considered that is lies beyond the scope of 
this inquiry. 


Although | appreciate the somewhat doubtful grounds upon which | 
tread, | unhesitatingly state that | would not consider, as complete, any 
procedure for resolving differences arising under a collective agreement 
unless it contemplated three distinct phases: 


@ the meeting of the parties in an effort to agree 


@ subsequent discussions in which they have the assistance of a 
third party as mediator and 


@e the reference of the issues to an arbitrator, other than the 
mediator, for final and binding decision. 


It cannot be denied that in a very considerable number of grievances, 
which otherwise go to arbitration, mediation would have brought about the 
resolution of the differences without arbitration and its attendent cost, 
delay and escalation of the friction so often generated by the prolongation of 
the contest. 


It is because of the possible avoidance of arbitration by the 
intelligent use of mediation that the inclusion of comments upon mediation in 
this report can be justified. 


Pre-arbitration grtevance procedures are designed to maximize the 
possibility of amicable settlement; far too often the expected benefits do 
not materialize. A solution which would appear abvious to an Independent party 
receives scant attention and the position of the parties, with respect to the 
difference which should have been resolved, is merely solidified. 


5 


In a significant number of cases, the presence of a skilled 
mediator would avoid the necessity of arbitration; in many others, the mediator 
would serve as a catalyst to bring about, earlier, the result which emerges 
later. 


As | have elsewhere pointed out, the procedure provided by Section 
96 in The British Columbia Labour Code is essentially, in Its earller stages, 
mediation; it has been successful in reducing the number of arbItration 
cases. With this aspect of the operation of the section, there appears 
to be fairly general satisfaction. 


So long as the essentially different qualities of mediation and 
arbitration are recognized and the presence of the former does not adversely 
affect the latter, the introduction of mediation cannot but help achleve 
the purpose of the grievance procedure -- to promote industrial peace and 
advance co-operation between employers and employees. 


Mediation is, however, a delicate process and requires restraints to 
ensure that it does not exceed the limits of its usefulness. To attain Its 
greatest possible effect mediation must: 


@ come into operation with respect to any specific grievance only 
with the concurrence of both partles and 


e@ be completely divorced from the arbitration process. 


To permit mediation to be initiated by one party -- against the 
wishes of the other party -- would be incompatible with the very nature of 
grievance resolution under collective bargalning. If the parties, In the 
course of their endeavours to resolve a difference, agree that they should 
invoke the assistance of a third party or if their self-designed procedure 
so provides, that becomes their chosen method of achieving consensus. Their 
efforts to work out a settlement will be promoted and the relationship between 
them will not be endangered. 


But for either party, without the agreement of the other, to be able 
to introduce a third party into their negotiations to accelerate a settlement 
which the parties are still endeavourtng to make, would amount to an enforced 
termination of the negotiations and could be looked upon as an expression of 
distrust in the other party's sincerity. Since grievance settlement fs a 
continual process during the term of the collective agreement, invoking 
mediation unilaterally might well damage the future relationships of the parttes, 
in the long run. 


The role of the mediator requires that he seek to bring about 
agreement by demonstration and persuasion -- never by pressure, which will leave 
either party feeling it agreed to a result which it has not reached freely. 
During grievance procedure there Is always present In the mind of each party 
the realization that, in the long run, the parttes will agree on a result or 
a result will be enforced on them by arbitration. This type of pressure bears 
equally on both partles. While It fs a factor which each will take Into 
account in making a decision during the grievance steps, It Is not one of which 
the parties are as consclous as they are of the person of the mediator. Parties 
will be influenced by the mediator's objective analysis of the sItuation, by 
his reference to the consequences of the InflexIbility of the parties, by his 
ability to give Information as to how others have dealt with stmllar circum- 
stances or perhaps by his proposal of a face-saving compromise. But the final 
result is a voluntary exercise of the judgement of each party. 


But when the mediator, urged on by an over-enthusiastic destre to 


promote a settlement, makes use of his office to induce either party to accept 
a solution which, on balance, it does not freely choose, the efforts of the 
mediator can inhibit--rather than assist-- the maintenance of industrial peace. 
It is understandable that, at some stages, the mediator would like to knock 
together the heads of the parties who appear to be unreasonable and to bring 
about what, in his view, would be an obvious solution. But such strong-arm 
tactics could be destructive to the future relationship of the parties. On 
this account, any formalized scheme to make available the services of mediators 
must have clearly defined objectives so that people engaged in it will 
appreciate its scope and its limitations. 


Because mediation and arbitration both are characterlzed by the 
introduction of a third party when the two parties to a collective agreement 
have failed to resolve a grievance, it is easy to confuse them. Nonetheless, 
there are substantial reasons why the individual characteristics of each 
should be recognized and that there should be complete isolation of the 
persons engaged in the one process from the persons engaged in the other. 


It is sufficient to mention but three of these reasons. 


@ Any formal association of a mediator with the arbitration process 
would tend to invest him in the minds of the parties, with a 
measure of the adjudicative power of an arbitrator and so give 
him an aura of authority which would be inconsistent with the 
office of mediator. 


@ To perform the role effectively, a mediator must become acquainted 
with all the facts and circumstances which will ultimately be 
exposed in any hearing before an arbitrator. If the mediator 
and arbitrator are, in the minds of the parties, associated with 
the same agency, they may think that the knowledge of the 
situation gained by the mediator will be available to the 
arbitrator, thus giving rise to the possibility that bias, (in 
the legal sense of that word) might exist. 


e The possibility of communication between the mediator and the 
arbitrator would inhibit frankness with the mediator and would, 
therefore, reduce his effectiveness. 


The use of mediation, in place of some of the grievance steps whereby 
the parties endeavour to work out their own settlement, would be undesirable 
and its availability must be in some way controlled so that to it does not 
curtail the effort to reach agreement. On the other hand, when a mediator 
is wought, he must be readily available so that the co-operative atmosphere 
which has lead the parties to seek mediation does not deteriorate while they 
are waiting for the arrival of the arbitrator. This requires that mediators 
be available in such numbers, geographically deployed, that the presence of 
one at the scene of the dispute is possible on short notice. The British 
Columbia Labour Relations Board has a network of Industrial Relations 
Officers spread throughout the province. Although each has other duties, his 
work as mediator is considered of importance and, on the receipt of a telephone 
call from the Labour Relations Board, can be moved into practically any place 
in British Columbia within 24 to 48 hours. 


Accepting the complete divorce of mediation from arbitration, still 
leaves to be considered whether mediation should be furnished by an independent 
third party chosen by the parties or by the services of someone procurable from 
a public agency. 


The former would have some advantages in that, the effectiveness of 
the mediator would be greater because of his being a person In whom the 
parties have signified their confidence. However, unless the names of 
acceptable mediators are settled In advance, the selection of one would 
likely glve rise to the delays similar to those now encountered In the 
selection of a chairman of a board of arbIitration. Any such delay In 
providing the services of the mediator would defeat its object. It Is 
essential to success that the mediator be Introduced promptly before the 
position of the parties has become rigid. 


Into any self-designed procedure could be built the necessary 
provisions for mediation. But unless it Is so provided, the early availability 
of a mediator can be assured only through the intervention of some agency which, 
upon the request of the parties, could dispatch a person able and trained to 
act as a true mediator to meet the parties. 


Having regard to the consensual nature of collective bargaining, 
the most appropriate means of providing such a service would be through an 
agency established by the joint action of employers and unfons. No doubt, 
the early availability of medtators would result if the provision of mediators 
were made the responsibility of the Ontario Labour Relations Board. 1! would 
see no Inherent disadvantage in having this service provided bg the Board 
other than the hazard of enlarging bureaucratic control over the manner in 
which employers and employees should govern their own relationship. On 
balance, | would anticipate better results from the operation of mediatton 
if it could remain under the control of the parties or assoclation of parties 
working together to make available a mediation service. 


Because of the doubts that | have expressed as to whether the 
matter of mediation falls within my terms of reference, | refrain from making 
any recommendations in regard to Its Introduction. Nevertheless, | express 
the hope that the advisability of, and the means for providing such a service 
be given immediate study. 


Chapter Three 


Historical Note 


Labour relations legislation in Ontario has, to a great extent, 
followed the 1935 Wagner Act of the United States. -The one noticeable feature 
for which there fs no counterpart [In the United States, is the requirement that 
every collective agreement provides for the final and binding resolution of 
mid-term differences by arbitratton. 


This distinguishing feature is the survival of war-time legislation 
in Canada. Pursuant to the provisions of The War Measures Act, Privy Council 
Order 1003 enacted the War-Time Labour Relations Regulations which banned 
strikes and provided for mandatory grievance resolution by arbitration. During 
the course of the Second World War, these regulations had wide-spread effect 
in Ontario. By enabling legislation in 1943, the application of P.C. 1003 
was extended to the employer-employee relations coming under the jurisdiction 
of the province of Ontario. 


When the first Labour Relations Act in Ontario was enacted in 1950 
by $.0. 1950 Chapter 34, a requirement for the settlement of grievance by 
arbitration, substantially as contained in P.C. 1003, was included. This was 
done with the complete approval, if not at the express request of those who 
spoke for organized Canadian labour at that time. 


The mandatory requirements of Section 37(2) of The Labour Relations 
Act result in every arbitration to which they apply being conducted by a 
board of three arbitrators, one of whom is appointed by each of the two 
parties, the third or chairman being appotnted by the first two named 
arbitrators. In the event of failure to agree upon a chairman, that position 
may be filled by the Minister of Labour upon the request of either party. The 
only other specific direction s which are contained in the subsection are that 
the notice of the desire to submit the difference to arbitration be in writing 
and contain the name of an appointee to the arbitration board, and time 
requirements that call for the respondents nominee to the board of arbitration 
to be named within five days of the receipt of a notice and that the appoint- 
ment of the chairman be made withIn a further five days. 


There is no time specified within which the arbitration must be 
heard, nor is there any date fixed by which the award of the arbitration board 
must be delivered. 


There is little evidence that the time requirements which have been 
imposed have had much success in achieving an early hearing. A survey of 
grievance arbitrations indicates that the average elapsed time from the notice 
of the arbitration to the hearing of the arbitration was approximately seven 
months. 9 


Beyond what is contained In Section 37(2) of the Act, no rules have 
been promulgated, except with respect to the involvement of the Ontario Labour- 
Management Arbitration Commission in the selection of a chairman. In the 
absence of any further obligatory provisions, the process of grievance 
arbitration has more or less grown by Itself, accumulating a number of 
unfavourable features about which complaints have been voiced. 


The Incorporation into the Ontario legislation of compulsory 
arbitration, is alleged by offictals of organized labour to be the principal 
reason why grievance arbitration, which operated in 1945 in a manner 
satisfactory to labour as a swift, Informal and economical means of resolving 
differences, has become slow, formal and costly. It is alleged that the 
compulsory arbitration of grievances was given as compensation of the denial 
of the right to strike. It is further alleged that is has failed to afford 
to labour what was represented it would provide and, therefore that labour 
has nothing to compensate it for the loss of the right to strike. 


| cannot agree fully with this position. | consider that more was 
involved when the strike bar was enacted at a time labour insisted on 
grievances being settled by arbitration. The introduction of compulsory 
grievance resolution has afforded remedies to employees which could never have 
been recoverable under the right to strike regime. Under compulsory arbitrat- 
ion, an individual employee can initfate an effective procedure to remedy 
a grievance. A large percentage of such grievances would have remained 
unremedied In the day of the unrestricted right to strike, simply because 
strike action would not have been Invoked on account of them. 


Even the most ardent proponents of the theory that the grievance 
procedure was an exahange for the surrender of the right to strike are 
realistic and, perhaps grudgingly, accept that the removal of the right to 
grieve and the right to have the grievance settled by arbitration fis no 
longer an acceptable solution of the unsatisfactory features of arbitration. 


Even a cursory review of the operation of labour relations legisla- 
tion during the past 25 years confirms my impression that, despite complaints 
about the weaknesses of the procedure, there has been no sertous proposal 
that the redress of grievances be accompl!shed by some means entirely 
foreign to joint employer-employee action, followed--in the event of their 
failure to resolve the grievance--by third-party resolution. The volume of 
complaints regarding the undesirable operational features has tended to 
draw attention to the weaknesses and away from what Is good about the process. 


Since no alternative appears to present itself, the operation of the 
present system must he examined. The complaints must be assessed to Identify 
which are justified by the facts, to determine the extent to which they can 
be corrected and to propose means by which they may be corrected. This | 
propose to do in the following chapters. 


Chapter Four 


What’s wrong with Arbitration 


Complaints with respect to grievance arbitration, as it is now 
carried on, are directed to its cost, the delay which occurs during its 
progress and the formality which enshrouds it. To a large extent, they are 
not without some foundation. But not all of them are equally supported by the 
facts nor are all equally remediable. 


Before giving more details of what is complained of | mention two 
general reservations which apply to any remark which | may make. 


Despite the rather devastating bombardment to which grievance . 
arbitration has been subjected, its results have not been seriously criticized. 


On the whole, the arbitrators to whom the parties have had recourse, 
have been highly competent, objective and impartial. Their awards have 
shown consistency and, in the opinion of counsel experienced in the field, 
satisfactory predictability. The faults appear to be in the process rather 
than with the product. For this reason, nothing | say in regard to grievance 
arbitration should be taken as a criticism of the performance of the 
arbitrators. 


Where the parties have evolved a self-designed procedure for 
grievance resolution, the correction of any weaknesses it displays lies in 
their hands and does not result from adherence to the statutory system. Hence, 
my remarks are not directed to what may have occurred under any self-designed 
procedure, but relate solely to the procedures which parties to a collective 
agreement are required to follow because they have failed to provide one of 


their own making. 
Cost 
The total cost of a grievance arbitration includes: 


e@e the fees of the chairman of the board, 


@e the fees of the party nominees, 
e the fees of counsel, if any, appearing before the board, 


e the value of the time of union representatives and staff members 
of the union and of the tndustrial relations officers and other 
staff members of the employees engaged in the preparation and 
presentation of the issues and 


@ the value of time of witnesses. 
1] 


With the exception of the fees of the chairman (which are shared 
equally by the parties), each party bears the cost of its nominee, counsel and 
representatives. 


Although the fees of the chairman have been most frequently celtic 
cized as being unduly high, it ts significant that, In all cases of which | 
am aware, the obligation to pay such fees has been incurred by parties who were 
fully aware that the fee would be high and who had indicated their willingness 
to wait several months in order to have the arbitration heard by a particular 
arbitrator, rather than to proceed at an earlier date before an arbitrator 
whose fees would be lower. 


It fs hard to understand why the fees payable to chairmen have been 
singled out for criticism, unless it is that they are more readily visible 
than some of the other costs and, therefore, attract attention. 


The recent impositton of a cancellation fee has drawn much criticism 
which Is not wholly merited. If the partles ask an arbitrator to reserve a 
day for a hearing and do not proceed to make use of that time, the arbitrator 
may have been denied the opportunity of engaging in another hearing. Ite, 
because the arbitrator is able to arrange another hearing in place of the one 
cancelled or if he is otherwise compensated for the time released, the 
obligation to pay a cancellation fee may well be questioned. But where the 
arbitrator remains idle and otherwise uncompensated, the request for a 
cancellation fee is not unreasonable. 


When the overall cost of arbitration is considered, lowering the 
amount of the fees paid to the chairman would not effect a great reduction 
in Its total cost. If lower overall cost to the parties is the objective, 
there are other more effective means than concentrating on the reduction of 
the fees of the chairman of a tri-partite board. 


Replacement of a three man board by a single arbitrator would be one 
way of affording a sizeable reduction in the cost of any single arbitration: 


@ As in the Courts, the successful party might be awarded its costs 
from the unsuccessful party. 


@ The whole of the chairman's fee could be paid out of the public 
purse. This, again, would not have a very significant effect on 
the reduction of the total cost since the chairman's fee forms 
such a small part of it. 


@ Methods might be Involved where classes of grievances could be 
disposed of by a procedure which did not Involve the number of 
persons normally now before an arbitrator. 


My general impression is that, regardless of what efforts are made 
to reduce the cost, arbitration, when pursued by the parties as they wish to 
pursue it, cannot be other than an expensive procedure. 1! hold out little 
hope of any noticeable reduction in the aggregate cost of arbitration unless 
the parties radically change their attitude to it. 


Formality 
A number of presentations by labour organization have expressed 
disenchantment with arbitration because it is no longer the Informal method 


of resolving differences it had been expected to be. 
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The hearing of an arbitration may appear to be a simpler method than 
a trial of an action In Court because there are no established rules which 
arbitrators are bound to follow. Thus, they have considerable freedom to 
dictate the course the proceedings will take. 


In commercial arbitration, which was largely non-recurring between 
the same parties, the selection of an arbitrator having special knowledge of 
the matters involved frequently simplified the matter because it was not 
necessary to introduce the evidence of experts. Where, as in grievance 
arbitration, the same issues recur with some frequency--often between the 
same parties--each successive arbitration tends to follow the pattern of 
earlier ones and anything added, in the course of time, is likely to become 
embedded in the process. 


It is a misapprehension to assume that because there are few, if any, 
rules, simplicity of procedure will necessarily follow. Paradoxically, the 
very uncontrolled nature of grievance arbitration generates formality. The 
purpose of rules and direction fs a much to limit--as to create--rigIidity in 
proceedings. Experience in the Courts has shown that an intelligent use of 
rule-making serves to maintain the simplicity of a proceeding which if left 
to itself, would become involved and cumbersome. 


Without suggesting its adoption, but by way of illustration only, | 
point out that a rule forbidding the introduction of oral evidence In 
grievance arbitration and requiring all grievances to be decided on written 
statement of facts would introduce a very simple procedure but one which would 
be undesirable except in very rare cases. 


Any adjudicative process in which the adjudicator must hear oral 
testimony, decide questions of credibility and resolve conflicts of evidence, 
cannot be divorced from a large measure of formality, if the principles of 
natural justice are to be observed. The parties are apprehensive as to what 
may be the result if they fail to take every possible means of protecting 
their interests. Unless they are assured of the precise issues which are to 
be raised, they feel compelled to explore every possible avenue which they 
anticipate may be opened. 


It is desirable that the hearing for the arbitrator be as meaningful 
to the grievor as possible and, at that stage of the proceedings, be shorn 
every complicating feature which it Is possible to remove. As arbitrations 
are now carried on, there are a number of practices which prevent the 
arbitration from being short, more direct and more understandable to the 
grievor and the employees listening to it. 


It is not uncommon for the board of arbitrators, at the opening of 
the heartng, to have to enquire what the matter is about and to learn, for the 
first time the nature of the grievance. Even granting that an arbitrator 
should approach the task without any preconceived ideas as to the merits of 
each parties case, it is not necessary that the arbitrator be denied a look at 
the program before the curtain goes up. 


Perhaps a more serious result of this approach is that each party 
has to guess the nature of the case it will have to meet. It will come well 
prepared to adduce evidence to prove matters which the other party is ready to 
concede. In the event of an issue being raised which was not reasonable fore- 
seen, an adjournment may be required to allow proper preparation to meet it. 


At the opening of the hearing, preliminary objections may be raised; 
the arbitrator hears lengthly arguments of counsel concerning the disposition 
of these objections, while the grievor and the witnesses sit Idly by, waiting 
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for the real arbitration to begin. 


It fs only at the beginning of the hearing that the request for the 
production of documents or records can be effectively dealt with. That 
request may produce further argument of counsel and may require an adjournment 
of the proceedings in order that the documents may be made avallable. 


It is my belief that much simplicity can be restored to the hearing 
by two simple requirements: first, that all preliminary objections, requests 
for production of documents or records be disposed of as interlocutory 
matters prior to the hearing of the arbitration; second, that the Issues be 
clearly defined before the hearing commences and that the heartng be confined 
to the issues which have been raised. 


In connection with this latter requirement; It the steps of grievance 
procedure have been properly employed during their course, the facts alleged 
to have been the cause of the grievance and the facts alleged to be the 
foundation for the denial of the relief claimed should all have been disclosed. 
If such has been the case, the minutes of the grievance steps should adequately 
inform both the arbitrator of the issues he has to dectde and the parties of 
the allegations which they have to meet. In far too many Instances, the 
grievance steps, as carried out, offer little prospect of resolution of the 
differences and are gone ghrough as a necessary preliminary to arbitration. 
Too little thought is often given to the possible value of proper minutes of 
proceedings and how these would assist the arbitrator. 


In the absence of such minutes, the following should be made 
available to the arbitrator prior to the hearing of the grievance: 


@ a statement by or on behalf of the grievor setting out: 


i) the nature of the grievance, 
i) the relevant facts proposed to be proven and 
i) the relief claimed; 


@ a statement of the respondent, responsive to the foregotng which will set 
out at least: 


i) the respondents position with regard to every allegation of 
the grievor 
11) facts alleged by the grievor which the respondent does not 
dispute and 
iit) further relevant facts which the respondent proposes to prove. 


The concentration of the hearing of the arbitration on the matters 
which are of more personal concern to the grievor would remove some of the 
formality; any additional formality whlch would appear to be added at the 
pre-hearing stages would be justified by the restoration to the hearlIng of some 
of the informality which will make the proceedings more readily understood by 
the grievor. 


Delays 


There Is more foundation for the complaints with respect to delay 
than there Is for those respecting cost and formality. 


At the present time, Itt Its not uncommon--iIn fact, It Is generally 
the case--that up to seven months elapse between the launching of the 
arbitration proceedings and the hearing by the board of arbitration. If 
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for any reason, the hearing Is not completed on the day originally set and 
has to be continued, it may well be another three to five months before a day 
suitable for all concerned can be found. 


The scarcity of acceptable arbitrators is commonly given as a central 
cause of delay. It is reported that many of the arbitrators most commonly 
called upon to act have, at any one time, committed themselves to hear 
arbitrations which, if they are actually called upon to conduct, would occupy 
their full time for the succeeding four to six months. 


But even if an adequate number of mutually acceptable arbitrators 
were available, there would be other causes of delay which, in combination, 
contribute to the tardiness of the process. 


Having the two appointees of the parties agree on the name of the 
chairman seems to be a simple and straightforward way of achieving a rapid 
constitution of the board of arbitrators. In the majority of cases, the 
approval of not only the appointees but the parties and, in many cases, the 
approval of each party's counsel of them is required. This procedure 
interjects into the selection process a series of communications between those 
involved which may well amount to 30 or 40 telephone calls. 


Once the chairman is agreed upon, the fixing of a date for hearing 
takes further time. There is some uncertainty on the part of arbitrators as 
to their authority to impose a date for hearing--at least it is apparent that 
there is reluctance on their part to exercise such authority if they have it. 
Such being the case, it becomes necessary in order to settle a date for 
hearing, to meet the convenience of three arbitrators, two counsels the 
representatives of both parties--to say nothing of the witnesses. 


Busy counsels will be unlikely to have a large number of early open 
dates, thus further reducing the chance that the hearing of the issue can 
proceed at an early date. As is to be expected, many of the counsels 
recognized for their ability and experience in labour matters are in great 
demand. As counsel are able to arrange the dates of hearing in which they 
are to appear so as to avoid conflicting appearances, there has not been the 
same impetus to develop juniors to whom cases may be referred for attention at 
an earlier date than that at which the sentor is avallable. In this sense, 
the scarcity of acceptable counsels does delay the hearing of arbitrations 
at any early date. 


' The preparation of grievances before the notice of arbitration is 
given and the preparation for grievance hearings is a time-consuming operation 
and imposes substanttal burdens on the personnel of the unfon and the indus- 
trial relations staff of the employer. Their convenience is also taken into 
account in fixing a day for hearing of the arbitration. Overloading of their 
facilities is another element which contributes to the retardation of the 
date for hearing. 


With some frequency, arbitrations are not concluded within the time 
assigned for the hearing by the arbitrator. When this occurs, the same 
factors affect the settling of an early day for the continuation of the hear- 
ing. Another three to five months may well be required before a sultable date 
for reconvening can be achieved. 


Avoidance of delay in an arbitration can be achieved to a great 
extent, but not so long as the progress of an arbitration--from the notice to 
arbitrator to its hearing before the arbitrator--is left, as it Is now, 
largely in the hands of the parties. 
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Not all the time which unnecessarily elapses between an occurrence of 
an incident giving rise to a grievance and the arbitration award settling it 
can be attributed to the scarcity of arbitrators. 


The delay that occurs prior to the notification to arbitrate is 
readily admitted to be no fault of the process of arbitration. Nonetheless, 
the grievor does not distinguish between the causes of the delay; he is only 
conscious of the length of that delay. 


Whtle, | am conscious that my terms of reference do not extend into 
the pre-arbitration grievance steps, any efforts to expedite the process of 
arbitration itself will be defeated unless there is some measure of control 
on the time that Is to elapse before arbitration starts. On this account, | 
feel justified in making comments In regard to the necessity for some 
control of the pre-arbitration grievance procedure. |! do this in the most 
general terms to point out the need for further study of the pre-arbitration 
area. 


The objective of industrial peace and good industrial relations 
requries that every incident which leads to the filing of a grievance be 
promptly investigated and that, the relevant evidence be immediately 
marshalled and expeditiously brought before those who are to consider and 
decide the matter. 


To assure that there Is continuity In dealing with a grievance, 
there are three time limits which should be imposed. In order that those who 
have to deal with the grievance not be faced with stale evidence, a grievance 
should be required to be filed within a very limited time of the occurrence. 
This will enable those who are required to investigate the occurrence to be 
able to do so while the memory of the events are clear in the minds of the 
observers. The second time limit should ensure the hearing of the evidence 
within a reasonable time of the filing of the grievance. On the one hand, 
sufficient time must be allowed to have available all the evidence; on the 
other, it must be remembered that the longer the time, the less reliable will 
be the memory of the witnesses. The third time limit--one which falls within 
the scope of my investigation*-is the length of time which should elapse from 
the last step of the grievance procedure to the filing of a notification to 
arbitrate. 


In order that all grievances can proceed in an orderly and reasonably 
expedious manner, it Is necessary and there must be sufficient unlon and 
management officers responsible for presenting the case for and against the 
grievance so that the grievance does not languish awaiting its turn. Where the 
number of grievances to be processed is, in the aggregate, beyond the capabil- 
ities of the staff, an avoidable element retards the process. 


The processing of a grievance prior to the deciston to arbitrate is 
more time-consuming than perhaps Is normally appreciated. Figures which have 
been presented to me--figures which | have every reason to belfleve err, If at 
all, on the side of moderation--indicate that, where proper cost accounting 
has been applied, an average of 124 hours of company time has been devoted to 
the preparation and presentation of a grievance at the grievance steps before 
arbitration. Other studies made on the basis of the cost in dollars indicate 
a figure running at somewhere between $45 and $600 a case. Other evidence 
places the average cost at $500. 


a 
* 


See Chapter 8 
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| am satisfied that the slow progress of many grievances is due to 
the lack of adequate staff of the employer and of the union. 


The steps of grievance are sufficiently time-consuming to require 
a detailed study. To this end, it would be my view that the co-ordinating 
office (to which ! will refer later) should be record, with respect to 
each grievance, the date it is filed, the date each party is ready to have 
it placed on the agenda at any grievance step meeting and the date of final 
disposition. Ade 


It is likely that the mere requirement to file this data will tend to 
reduce the number and the length of delays. It will certainly provide a 
foundation for assessing the extent to which the aspiration of the grievance 
procedure is being frustrated. 


A great deal of the delay which occurs in fixing the first date for 
the hearing of an arbitration is due to the efforts to meet the convenience 
of counsel. 


Earlier dates upon which the selected arbitrator or chairmen of the 
board of arbitration might have been able to proceed are often passed over 
because one or other of the counsel engaged has a commitment for that date. 
Since the arbitrator does not have the power to fix a date without the 
concurrence of the parties and to require that the arbitration proceed 
peremptorily, finding a date agreeable to all engaged is bound to retard the 
date for the first hearing. Recommendations which | am making to enpower 
arbitrators to fix dates and require parties to proceed on the dates fixed, 
should go a long way to eliminate delays from this cause. 


| expect them to be strongly opposed by counsel who are engaged In 
labour matters at the present time as they will take away one of the 
attractions of practising in that field--that counsel is never faced with a 
conflict of dates requiring him to forego one retainer in order to appear on 
the other. 


The necessary consequence of the changes | have recommended will be 
that a greater number of counsel will have to engage in labour matters. In 
the case of conflicting dates for two arbitrations in which the same counsel 
has been retained, one of the arbitrations will have to be taken by some other 
counsel, likely a junior. Members of the bar have found no difficulty in 
accommodating themselves to this solution of a dilemma which has faced them 
in the Courts for years. Because of the impact this will have on counsel now 
commonly practicing in the labour relations field, they should be warned of 
the likely consequence--the necessity of bringing into the labour practice 
juntors, able to substitute for them in case of the inevitable conflict. 


In many arbitrations, the case is presented by a staff member, of 
either both the union and the employers. These representatives are highly 
competent In the field because their abilities are built on training and 
experience. In such situations, the same problem of conflicting dates 
may confront staff members engaged in grievance arbitration. Where It 
does, the size of the specially-trained staff must, at all time be adequate 
to maintain a satisfactory rate of progress for all grievances. 


| readily concede that it is necessary, order to preserve the 
remaining consensual features of grievance arbitration, that the parties have 
a reasonable opportunity to move the arbitration to a conclusion. But the 
performance of the parties should be assured by the establishment of time 
limits applicable to each step, the monitoring of the performance of the 
parties and the provision of sanctions to be applied on their failure to meet 
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the deadlines Including the appointment of arbitrators and the fixing of a 
date for the arbitration to proceed. 


The record of collective agreements which provide a more rapid 
method of grievance resolution demonstrates that there are ample opportunities 
to accelerate the pace of grievance arbitration proceedings without doing 
damage to it entirely. Accelleration can be accompanied with some decrease 
in the cost; but the most significant result will be the contributlon made to 
the maintenance of good relations between the employer and employee. 


Chapter Five 


Aims, Objectives and Limitations 


Despite my optimism that every collective agreement will, 
ultimately have its own self-designed grievance procedure, I am 
fuldy. Conscious, that, at ene present. time, avery high, percentage 
of collective agreements operating under the Ontario statutes are 
silent in this respect. As a result, many arbitrations are governed 
by the, OLOVLS EONS vol secrlon a i2).) 1 further ‘realize that, for a 
very considerable time in the future, a great number of collective 
agreements will not include provisions for self-designed grievance 
procedures. Consequently, for the foreseeable future, the stat- 
utorily-prescribed form will continue to be followed by a very 
significant percentage of employers and employees. Accordingly, 
for those who fail to work out a self-designed code of arbitral 
procedure, there must be provisions which, without departing 
substantially from the present form, seek to avoid the deficiencies 
that it demonstrates. 


I reiterate that, in what I will recommend, I have no 
intention of interfering with the freedom now afforded to the 
parties to a collective agreement to agree on a form of difference- 
resolution which they have devised as appropriate for the enter- 
prise in which they are associated. In fact, I would extend this 
freedom by allowing finality to be accomplished by arbitration or 
otherwise. 


What I propose to consider is the procedure which, where 
the collective agreement does not contain self-designed procedure, 
is deemed to be included in the collective agreement and, thereby, 
mandatorily imposed upon the parties. 


The field of labour relations is of comparatively recent 
origin and is, more markedly than some other areas of human 
relations, still in the stage of development. In my opinion, from 
time to time, changes in it must continue to take place. In 
grievance arbitration the trend of these changes will be in the 
direction of the use of single ad hoc arbitrators. They will be 
appointed by an independent authority, unless pre-named by the 
parties. They will operate within a time schedule to be set by an 
independent authority to ensure the steady progress of each matter. 
More efficient use of arbitrators’ time will reduce the cost to 
some extent. More arbitrators will be locally available in areas 
having concentrations of labour-employing enterprises. The adopt- 
ion of joint committees of employer and employees, meeting 
comparatively frequently at fixed dates will reduce the areas ‘abs 
conflict to be resolved at bargaining sessions. Training of shop 
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stewards and supervisors as to their role and the techniques to be 
followed in relation to possible grievances, will be more common. 
More sophisticated screening of grievances, with greater object- 
ivity, will lessen the number of arbitration cases. Joint review 
of grievance arbitration awards will be undertaken in order to 
isolate the reason for failure of the grievance steps. 


Interesting as it would be to embark on the drafting. or 
a plan to embody the elements of an advanced system, I realize 
that it would be fatal not to keep uppermost in mind some of the 
unique features of the atmosphere in which, LtsmusS tsODeralCma= 
features which will determine the nature and the degree of change 
which can be introduced at this time. It would be an exercise in 
pure idealism to imagine that there are no limiting factors. The 
first is one which will always condition the kind of third-party 
grievance resolution. The second will always regulate the extent 
of the acceptable changes capable of being accomplished at any one 
time. 


It is essential to keep in mind that arbitration is but 
one facet of grievance resolution designed to promote good relations 
between an employer and its employees. The resort to arbitration 
occurs only when the consensual stages have been unproductive. 
Thus, the very fact that an arbitration is sought presupposes a 
failure to agree. On this account, a resolution of the difference 
by arbitration, even under the best of circumstances, tends to 
increase the tension between the parties. It is likely to do more 
injury to the relationship between the employer and employee than 
a consensual resolution not imposed on them by a third party. 
Arbitration is but one phase in the larger picture of good indust- 
trial relations. It may be a necessary part, but it should be 
looked upon always as the last resort. Before it is invoked, 
there should be a conviction that every other possible avenue of 
resolution has exhausted. 


Despite the evident desirability of a rapid resolution 
of grievances going to arbitration, there is a real danger to the 
whole process of grievance resolution if sober thought does not 
have an opportunity to temper the effect of frayed tempers and 
stimulated emotions which would hasten the parties on to 
aArbierat con, 


The demonstrated resistance to changes in labour 
relations matters is just a special aspect of the universal 
antipathy to change. Because of the bipartisan aspect of 
industrial relations, it must be expected that there will be 
a polarization of views growing in volume and rigidity in direct 
proportion to the departure from the known norms required to 
accommodate the changes. The supporters of labour and the supports 
of management are two of the largest constituencies of any govern- 
ment; I think it is beyond question that their joint opposition to 
any proposed legislation dealing with labour relations would be 
fatal to its adoption. In the framing of the recommendations 
which I propose for immediate adoption, the need to earn the 
acceptance of these two constituencies has been ever present. 


Procedures such as grievance arbitration must be 
accommodated to the current state of the concept of labour 
relations in Ontario. Because those concepts now embodied in the 
law are of comparatively recent origin and are showing vigour, the 
pace in this development is ey to be rapid, demanding a 


corresponding pace in the development of procedures. 


Accordingly, I cannot expect to offer any long-lasting 
solutions. I can, at best, hope to make proposals which will give 
immediate relief and bring into the process a means of adopting the 
procedure to the exigencies of the situations between the parties 
to a collective agreement as they will exist from time to time. 


It seems scarcely necessary to emphasize that the effect- 
iveness of any grievance-resolution procedure is a matter in which 
the general public has an interest well beyond that of the parties 
principally concerned. Views to the contrary have been expressed 
elsewhere than in Ontario. Their proponents feel that, the Courts 
having been rejected in favour of a plan consensually adopted for 
dealing finally with grievances, what occurs in the course of the 
resolution of any difference is a concern only of the parties 
involved. 


I cannot agree that there is no public interest in the 
grievance resolution procedure. The Domino Effect of any work- 
stoppage can escalate its impact on the economic life of the 
country. The damaging effect on the social relations within the 
community extends far beyond the parties. Even in those 
jurisdictions in which difference-resolution without stoppage OG 
work is adopted voluntarily, the public has an interest in being 
assured that the grievance procedure, when adopted, will operate 
satisfactorily so that stoppages of work will be avoided. 


Where, as here, the legislation compels the parties to 
resolve their differences by arbitration, the concern of the 
public becomes more specific. Citizens, through their represent— 
atives in the Legislature, and vicariously as electors, have 
required that differences be so settled and, therefore, have 
assumed the obligation to see that suitable procedure is available. 


I look upon my commitment as involving responsibility 
not only to employers and employees, but to the entire community. 
I see this study as an opportunity to pause -- to look back on the 
road which has been travelled during the past two generations and 
to map the course of the future, to the extent that one can foresee 
the circumstances which will prevail and the willingness of those 
concerned to accept change. 


However fortunate I may be in proposing grievance arbit- 
ration procedure suitable to the present era and successful in 
meeting the objections voiced with regard to today's state or 
affairs, I am conscious that those procedures will immediately 
begin to show strain as they become less suited to the industrial 
relations picture of the future. Having in mind the foregoing 
considerations, I propose to make, later, some suggestions OL 
the continual examination of the process and for bringing to the 
attention of those responsible for legislation and rule-making 
changes required to maintain a workable system of grievance 
arbitration adjusted to the needs of Ontario. 
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Chapter Six 


The Real Solution: 
A Self-designed Code 


It is a reasonable assumption that the Legislature of 
Ontario, in adopting the predecessor of section 37 of The Labour 
Relations Act contemplated that, as a general rule, every collective 
agreement would comply with its requirements and, accordingly, would 
contain provisions for the final and binding settlement, without 
stoppage of work, of all differences arising during the term of the 
collective agreement. 


In the light of the fact that a very high percentage of 
collective agreements entered into in the United States prior to the 
adoption of section 37, contained such a provision despite the 
absence of any legislative compulsion to do so, there was valid 
reason to expect that collective agreements to be negotiated in 
Ontario would follow the same pattern. Consequently, it seems un- 
likely that the Legislature, at that time, forsaw the broad use of a 
provision designed to apply only where the parties to a collective 
agreement failed to do what the statute required them to do. 


Obviously, what was hoped for at that time has not come 
about. The invitation to develop a system of arbitration procedure 
geared to the particular needs of parties to a specific collective 
agreement has not had any significant response. The majority of 
collective agreements have displayed little or no innovation in 
evolving systems suited to the needs of the parties. The procedure 
for arbitration most commonly followed had been, and is the statutory 
ane, «Varied, ifwateadl~nin only .minor respects. 


There are a number of instances where the parties have 
directed their attention to a self-designed procedure. Encouraging 
as they are, they remain the exceptions to the general rule. 


The infrequency with which they appear in collective 
agreements is regrettable. It is my conviction that, ultimately, 
the cure for most of the ills which beset grievance arbitration will 
be found only in self-designed procedures. 


The scarcity of self-designed procedures is understandable. 
If one is to be adopted, it must be contained in the collective 
agreement. A collective bargaining session -- and the atmosphere in 
which it is conducted -- is unlikely to produce it. During 
collective bargaining, more than at any other time during the term Ot 
a collective agreement, the attention of the members of the bargain- 
ing unit is focused on the performance of their union as their 
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bargaining agent. In contrast to issues of wages, fringe benefits, 
hours of work and working conditions, arbitration procedure 
generates little interest among members of the union and so merits 
a comparatively low priority in the minds of the bargaining team. 
After agreement has been reached on the more important issues, it 
is improbable that anyone will risk prejudicing the results already 
achieved by raising such an "unglamorous" issue as grievance 


procedure. 


Furthermore, the setting up of a self-designed procedure 
for arbitration requires an intimate knowledge of the shortcomings 
of the prevailing procedure and of the possible alternatives and 
can be accomplished only by exact study and meticulous draftsman- 
ship. 


Despite the obvious advantages of self-designed 
procedures, we must be realistic. We must admit that, for the 
foreseeable future, a large percentage of arbitration cases will 
continue to be governed by the provisions of the statute, unless 
new incentives are introduced to bring about a more general adopt- 
jon of self-designed procedures. Such initiatives would include 
education as to the advantages of such procedures, making more 
readily available information as to schemes already in operation 
and removing one of the principal hindrances which stands in the 
way of their adoption. 


My recommendations with respect to the former will be 
found in Chapter 7 dealing generally with the educational function 
of the co-ordinating office; my proposals as to the latter are 
discussed in the following paragraphs. 


A major obstacle in the way of the development of self- 
designed arbitration procedures is the present requirement that 
such provisions be in the collective agreement. As already stated, 
the period of bargaining is an inappropriate time for constructive 
dialogue in this regard. Workable results are more likely to come 
out of meetings of persons who: 


e have familiarity with arbitration for the resolution 
of differences in the particular enterprise, 


e at the time, do not have as their principal concern 
the formulation of any other part of the collective 
agreement and 


e have available to them, information as to a variety 
of procedures which are operating in other enter- 
prises and have the assistance of persons experienced 
in the process of arbitration as well as persons with 
skills in draftsmanship. 


If the operation of a code of grievance procedure be 
looked upon -- not as limited to the terms of one agreement between 
the parties involved -- but as ongoing under successive future 
agreements, its constant review and revision, whenever its provisions 
fails to meet the needs of the parties, could result in a really 
"custom-made" procedure. 


What I see as one of the outstanding opportunities 
afforded by the creation of such a code is the possibility of 
adopting several procedures, each of which would be suitable for a 
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particular category of grievances. I do not need to enlarge upon 
this feature because it is axiomatic that a procedure which is 
designed to operate in every class of case, cannot be that best 
suited to all. 


It should be possible for a code of arbitration procedure 
to be negotiated at a time other than the collective bargaining 
sessions and by persons other than the bargaining team engaged 
generally in bargaining for the collective agreement. I have found 
that both employers and bargaining agents for employees will discuss 
grievance procedure with more objectivity than many other issues 
relating to industrial relations. For that reason, I am confident 
that meetings which are specially convened for, and restricted to, 
the discussion of the arbitration procedure will be more likely to 
produce positive results than a discussion of the same issues 
during the bargaining for a collective agreement. 


To make possible what I suggest will require some 
statutory changes: 


@e Section 45(1) of The Labour Relations Act should be amended 
to enable a notice to bargain with respect to a code of 
grievance arbitration procedure to be given at any time 
during the term of the collective agreement or during the 
course of the bargaining for a renewal of a collective 
agreement. 


@® Section 41 of that Act should be amended to provide that a 
code of grievance arbitration procedure shall not, of itself, 
be deemed a collective agreement beyond the extent to which 
it is, by the terms of a collective agreement, made applicable 
to the settlement of differences arising during that collect- 
ive agreement. 


In the light of the demonstrated readiness of parties to 
continue to be governed during the term of successive agreements by 
the procedures set out in the statute, I do not anticipate that any 
code, once adopted, would be substantially changed thereafter. 
However, if the code is to continue to set out the best procedure 
for the particular relationship to which it applies, periodic 
review and the assessment of its performance should be encouraged 
to ensure that the code will, at all times, be that best suited to 
the needs of the parties. The views of the professional arbitrators 
with experience in arbitration under that code should also, from 
time to time, be sought. By bringing together the combined 
experience of those who participate in the arbitration process, the 
employer, the union, their counsel and the arbitrator before whom 
the parties have appeared, the shortcomings of the code should be 
easily recognizable and readily remedied. 


The co-operative effort on the part of the participants 
will be the best assurance to the employer and the employees that 
a really serious effort is being made to maintain industrial peace 
by providing the most effective means of difference resolution. 


|, therefore recommend: 


e That parties to every collective agreement be encouraged to formulate a 
code of arbitration procedure In a document separate from the collective 
agreement 
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e@ That the procedure to be set out In such code be considered to be of 
continuing application and to be subject to review and amendment as 
circumstances dictate. 


@ That, the incorporation of the proviston of that code into a collective 
agreement by specific reference thereto, shall be deemed to satisfy the 
requirements of section 37(1) of The Labour Relations Act. 


@ That, to enable the parties to a collective agreement to adopt such a code 
and amend it as required, 


i) section 45(1) of The Labour Relations Act be amended to authorize 
a notice to bargain with respect to a code of grievance procedure 
to be given at any time during the term of the collective agree- 
ment or during the course of the bargaining for a renewal of a 
collective agreement. 


ii) that section 41 of The Labour Relations Act be amended to provide 
that a code of grievance procedure shall not of itself be deemed 
to be a collective agreement except to the extent to which that 
code is, by the terms of the collective agreement, made applicable 
to the settlement of the difference arising under that collective 
agreement. 


e@ That, to afford greater scope for the development of grievance resolution 
procedures: 


i) section 37(1) of The Labour Relations Act be amended to read as 
follows: 


"Every collective agreement shall provide for the final and 
binding settlement by arbitration or otherwise without stoppage 
of work, of all differences between the parties arising from 
the interpretations, applications, administration or alleged 
violation of the agreement, including any question as to whether 
a matter is arbitrable’. 


ii) Section 112a of The Labour Relations Act be amended to allow 
parties to a collective agreement to provide therein that the 
provisions of section 112a do not apply to grievances arising 
under that agreement. 
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Chapter Seven 
The Arbitral Boay 


Despite the apparent satisfaction with the results of labour 
grievance arbitration, the frailties in the procedure, as at present 
carried out under the provisions of section 37(2) of The Labour 
Relations Act, have brought forth a variety of suggestions for the 
substitution of some alternative form of third-party resolution. 


Elsewhere* I have dealt with the introduction of some form 
of external mediation. But since, in my view, mediation is not a 
part of arbitration -- the process for imposing a decision where 
the parties to a collective agreement have conceded that they cannot 
agree -- I propose, in this chapter, to confine myself to various 
means whereby a decision may be made for parties who have failed in 
their efforts to come to some agreement on their own. 


Where authority is conferred on an outsider to resolve 
a difference which the parties have failed to do so, the manner of 
its exercise may be either inquisitorial or adjudicative. 


If the powers of the dispute-settler be inquisitorial or 
investigative, the arbitrator proceeds to become familiar with the 
circumstances he considers appropriate for the discharge of the 
commitment. The arbitrator may, but is not required to, invite 
the parties to make submission and may come to a decision based 
upon what he considers to be evidence. The arbitrator must, of 
course, act fairly. 


The adjudicative or adversary process differs in that 
the decision-maker affords an opportunity for each party to inform 
the arbitrator of facts and make submissions on its own behalf to 
the end that a decision may be arrived at on the basis of the 
evidence advanced and submissions presented. Arbitration in 
Ontario has followed the adjudicative or adversary system. Any 
general departure from it would be embarking on new and comparative- 
ly unexplored territory. Apart from the very real danger that the 
inquisitorial system might develop into a form of bureaucratic 
administration of labour relations, its unfamiliarity would lessen 
the likelihood of its being adopted. 


Without departing from the present adjudicative or 
adversary system, there are some alternatives available within that 
system, the principal ones being: 


en — 
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e mutually acceptable arbitrators or referees, 
e the Courts and 


e a statutory tribunal authorized to hear and 
decide differences. 


The latter might be a newly-created body, the jurisdiction of 
which would be confined to such matters as are now required to be 
resolved by arbitration. Or, as has been widely suggested, it 
might be either the present Ontario Labour Relations Board or 

the Ontario Labour-Management Arbitration Commission, exercising 
a further jurisdiction to be conferred on it. Or, it might be 
the existing courts which traditionally have been available for 
settling disputes and differences. 


A Special Tribunal 


I am opposed to the creation of a special tribunal to 
deal exclusively with arbitration. Without going exhaustively 
into all the reasons for this conclusion, I mention two, each 
of which is weighty. 


e Because of the unwillingness to have the Courts deal 
with questions arising under collective agreements, that area has 
been removed from the Courts and the parties have been accorded 
complete freedom to devise means of the final settlement of 
differences. There is a vast difference between, on the one 
hand, permitting the parties to withdraw from the scope of the 
Courts' authority and to set up their self-designed plan to 
settle their differences and, on the other hand, transferring 
part of the jurisdiction of the Courts to another adjudicative 
body limited to a specialized field. To implement this suggestion 
would be to accept a principle that would lead to the diffusion 
of the jurisdiction of the Courts and the proliferation of 
separate adjudicative bodies, each having a jurisdiction limited 
to a special area. A foreseeable consequence would be the need to 
determine the constitutional limits of each body and to resolve the 
conflicts which would arise as between the bodies. Its effect on 
the administration of justice would be destructive. 


e In this age, the idea of a body of specialists who would 
concentrate their efforts on the peculiar requirements of a 
particular sphere of human relations is attractive. But the 
restrictions of a tribunal to the consideration of questions 
related solely to labour relations has undesirable features. The 
judicial process is a comprehensive one and those engaged in it 
must be exposed to every facet of social contact and, its place in 
the whole spectrum of society. In the development of the expertise 
of a specialist, it is inevitable that the increased emphasis on a 
single aspect would have a narrowing effect; the specialized 
expertise of the adjudicator would grow but his broader concepts 
of the place of labour relations in society as a whole would be 
sacrified. The full-time arbitrator would be prone to the same 
narrowing influence. However, a continual reliance on being select- 
ed by the parties, in contrast to the security of tenure of a 
member of a special tribunal, would serve to lessen the hazard of 
becoming tunnel-visioned. 
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The Ontario Labour Relations Board 


A very considerable body of opinion appears to favour 
directing all arbitrations to the Ontario Labour Relations Board 
and providing that each be heard by a panel of that Board. 


In addition to the considerations which apply to any 
body of specialized adjudicators, further reasons seem to make 
the Ontario Labour Relations Board inappropriate as the arbitration 
authority in labour grievance matters. I fully realize that under 
section 1l2a of The Labour Relations Act, the Board is, at present, 
acting as an arbitrator in the construction industry, with apparent 
satisfaction to the parties involved. Nevertheless there are, 
in my opinion, substantial reasons why the practice, even if 
tolerated in. the construction industry, should not be extended to 
other industries. 


In The Labour Relations Act, extensive jurisdiction is 
conferred on the Board in the creation of a collective agreement. 
Where the parties through collective bargaining are not able to 
reach consensus, on reference to the Board, it may arbitrate the 
difference and settle the terms which are to be incorporated in 
the collective agreement. The Board having been given this 
authority with regard to the creation of the rights and obligations 
to be contained in an agreement, it is not appropriate that the 
same body should exercise, exclusively and without being subject 
to appeal, the right to interpret that same agreement. This, the 
Board would be required to do if upon it were conferred the right 
and, obligation .to,interpret collective agreement. 


Ontario Labour-Management Arbitration Commission 


Section 6 of The Ontario Labour-Management Arbitration 
Act allows the Commission to employ full-time arbitrators. Since 
it would be difficult to maintain that it was not, itself, acting 
as an arbitrator if one of its full-time employees so acted, it is 
understandable that the Commission has never availed itself of 
this power. I consider that it would be hard to reconcile acting 
as arbitrator, with the principal functions performed by it at 
the present time. So long as the Commission is called upon to 
assume the duties it now performs, it would be an undesirable 
body towards which to direct all arbitrations. If my recommend- 
ations with respect to the creation of a grievance resolution 
authority are implemented, the same objections would apply to 
conferring on it any authority to act as arbitrator. 


The Courts 


The Labour Relations Act and The Rights of Labour Act 
are so uncompromising in their prohibition of resort to the Courts 
in any matter arising under a collective agreement that it*° can be 
scarcely conceivable that the Courts would be adopted as the means 
of resolving every difference during the term of a collective 
agreement. Notwithstanding my view that some questions of law now 
directed for decision to the arbitrator might be more effectively 
dealt with by the Courts (see Chapter 8), I do not feel that in 
the light of the experience in Ontario and the express terms of the 
above-named Acts, all differences now required to be resolved by 
final and binding arbitration should be directed for decision to 
the Courts. 29 


I do not favour, as an alternative for the present 


procedure, the use of the existing Courts, the creation of a special 
tribunal, or the enlargement of the authority of any existing 
tribunal, such as the Ontario Labour Relations Board or the Ontario 
Labour Management Arbitration Commission. 


|, therefore recommend: 


That grievance arbitration continue to be conducted by ad hoc arbitrators, 
selected by the parties or, when the parties are unable to agree upon an 
arbitrator, appointed by the co-ordinating office. 


That, except where the parties have otherwise provided in writing, every 
arbitration shall be conducted before one arbitrator. 


That, during a transitional period of 2 or 3 years, either party to any 
arbitration conducted under the normal procedure shall have the Clanc out 
shall not be required, to appoint an assessor to sit with the arbitrator 
and to advise him with respect to any matter on which the arbitrator wishes 
the assistance of the assessor 


That, an assessor shall not participate in the award or record his assent 
to or dissent from it 


That, the arbitrator, the opposite party and the co-ordinating officer be 
advised: 


i) of the name of the assessor first appointed not less than 72 
hours 


il) of the name of any assessor subsequently appointed not less than 
24 hours 


prior to the time fixed for the hearing of the arbitration. 


That the obligation for the payment of the cost of the arbitrator continue to 
be that of the parties. 
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Chapter Eight 


Solutions Recommended 


My conclusion as to the retention of the use of ad hoc arbitrators 
does not detract from my conviction that there is ample room for making the 
arbitration process a more effective means of resolving grievances. 


In many areas, my proposals to obviate some of the more destructive 
features of the present process will not change its nature. However, in two 
of my recommendations, it may be felt that the fundamentals of the present 
system are affected. | propose to deal with each of these changes separately 
before setting out less important changes to be shaped to conform to the two 
major ones. 


Number of Arbitrators 


In the early days of labour grievance arbitration in Ontario, there 
were few persons who had any familiarity with or experience in the field. 
Those who had been exposed to industrial relations problems were likely to 
have been confined to work exclusively with either labour or management. 
Consequently, that experience was a disqualifying factor. On this account, 
the search for a chairman looked for impartiality--rather than experience. 


It is understandable that, under such conditions, each of the 
contending parties should have felt more secure if it could put onto the board 
of arbitration, a nominee who could interpret to the chair the conditions 
prevailing in the place of work and the attitude of the appointing party to 
the relationships flowing from the collective agreement. 


A quarter-century of grievance arbitration has provided vast 
experience for chairmen of boards of arbitration and has produced a number of 
chairmen whose impartiality, expertise and intimate knowledge of industrial 
relations have been readily acknowledged by the frequency with which their 
services have been sought. 


At the present stage of the development of industrial relations in 
Ontario, In the light of the less expeditious performance of multiple-body 
boards, no good purpose is served by requiring, universally, that grievance 
arbitrations be heard by a multi-member board. 


The sophisication of a considerable number of individuals available 
and regularly selected as chairmen of boards of arbitration has tmpatred the 
validity of the original reason for favouring the larger board. Any review 
of decistons rendered by arbitration boards confirms the commonly held view 
that it is a very rare occasion when the majority award is not written and 
signed by the chairmen. In fact, so far as | have been able to ascertain, 
there is but one {instance where a po bema made a minority award. 


To one familiar with the legal system administered in the Courts, 
the three-member board is an anomoly. For instance, if a former president 
of a large corporation were to seek redress for the improper termination of 
his employment, the claim would be tried before one judge of the Supreme 
Court. But If a production worker employed in one of the corporation's 
enterprises sought relief from a one-day suspension Imposed for alleged 
breach of a disciplinary regulation, the case would be heard by a board of 
three arbitrators. 


After giving serious consideration to representation made to me and 
what has been disclosed by my own observations, | am of the opinion that 
every arbitration should be heard and decided by a single arbitrator unless 
overriding reasons in a special case dictate otherwise. 


To prevent any misunderstanding, | repeat that my proposal will not 
affect the freedom of parties to any collective agreement to agree that all 
or any specified arbitration cases In which they are concerned be heard by a 
board of arbitrators constituted in any manner and of any size they may 
determine. 


If the use of a single arbitrator be made mandatory, to lessen the 
impact of a sudden change, | propose that for a transitional period of two to 
three years, either party to an arbitratton would be entitled to name an 
assessor to sit with the arbitrator and advise the arbitrator with respect to 
any matter on which the arbitrator wishes assistance. Such an assessor, 
however, would not be entitled to participate in the award or assent to or 
dissent from it. 


Case Differentiation 


By ''case differentiation | refer to the segregation of grievances 
into categories according to their subject matter so that there may be made 
available, for each category, a procedure which recognizes the special 
needs of grievances in that category. 


In providing an avallable procedure for the parties to collective 
agreements which do not set out a code of their own, it was requisite that the 
procedure should be one which would not only be suitable to a wide variety 
of situations required to be resolved. It had also to serve the most serious, 
most involved, ones. The inclusion In the statute of why one pattern 
resulted in a system which, in attempting to embrace all instances of 
grievance, turns out to be ideally suited to few. A great many grievance 
arbitrations appear to involve the use of the heaviest armament for a 
comparatively insignificant quarry. |! do not mean that the matter is one of 
little importance to the grievor, rather that It is one that would be 
amenable to resolution through a much less ponderous and time-consuming 
procedure than that of the average arbitration. 


| am convinced that different procedures should be avallable for 
different categories of grievances. | realize that deciding into which 
category a particular grievance should be placed presents some initial 
difficulty, but the determining of the number of categories, the categorizing 
of grievances according to subject matter and the choice of the most 
appropriate procedure for each category should result from studies by the 
co-ordinating office.* 
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Accordingly, | favour the repeal of section 37(2) and the substitu- 
tion therefore of a subsection which would empower the co-ordinating office, 
by rule or regulation to: 


e Establish, for the purpose of arbitration, any number of 
categories of grievances 


e Designate, according to the subject matter of the grievances, 
what grievances should be included in each category 


e Specify a procedure for the appointment of an arbitrator and for 
the conduct of the arbitration for each category of grievances 


The variety of incidents which may give rise to the filing of a 
grievance are far too numerous to permit any ready and immediate division of 
them into categories for the purpose of arbitration. However, it is apparent 
that the grievance arising from discharge is distinguishable from many others 
and is at one end of the scale of urgency. For the discharge case, early 
determination of the employee's status is, for that employee of paramount 
importance. It is also of grave concern to the employer and is an important 
element in the maintenance of industrial peace in the enterprise.* 


At the other end of the scale there are some fairly formal questions 
which are of more importance to the parties to the collective agreement than 
to the grievor. Whatever breadth may be given to each of the foregoing 
categories, there will be, in between, a large number of grievances with 
respect to which there is no urgency equal to that of the dismissal grievance. 
They should proceed to the arbitration at a pace appropriate to their urgency. 


| propose that, initially--untI1 the co-ordinating office otherwise 
provides by rule--there be three procedures which | will refer to as ‘'exped- 
ited'', ''normal'' and ''interpretive'’ to be described fin greater detall under 
each of those titles. 


Interpretive Procedure 


Not all arbitration cases require an arbitrator to make a declsion 
based on a finding of fact. Some in which there is no disagreement as to 
the facts require only the interpretation of a statute or a regulation having 
the force and effect of a statute.**(In this connection ''statute'' will be 
used to refer to both statute and regulation having the force and effect of a 
statute.) To ensure that finality will be possible at the earliest date 
possible, special provision needs to be made for such interpretation of 
statutes whenever the resolution of a difference will depend solely on such 
interpretation. 


In such a case, the arbitrator, in the first instance, in order to 
determine the rights of the parties, is now required to place his own 
interpretation on such statute. This decision, as it relates to such inter- 
pretation, can have no finality because the interpretation of statutes is a 
matter within the jurisdiction of the Courts only and cannot be taken away from 
them and given to a non-curial tribunal such as an arbitrator.*** 


* Data collected by Professor Adams indicate that the longer the employee 
is absent from work during the course of an arbitration the less likelihood 
there is of his continuing in the same workforce for an extended time. 

*k Interpretation Act R.S.0. 1970 Chapter 225, section 1(2) 
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If the parties to a collective agreement are to remain in doubt as 
to their respective rights and obligations until an authoritative interpreta- 
tion has been pronounced by a Court, it is In the interest of all concerned 
that the interpretation be made as soon as possible. It should not be 
necessary for the parties to proceed through the grievance procedure, an 
arbitration and on to judicial review of the award. 


The Rules of Practice of the Supreme Court of Ontario already provide 
for the interpretation of contracts before breach.* Were a similar procedure 
available for the interpretation of statutes, it would, in at least some 
labour grievance arbitrations, simplify and expedite the resolution of diff- 
erences. 


There are two approrpriate points of departure for invoking this 
jurisdiction of the Court in labour matters. First, where the parties are 
unable to resolve a difference only because of uncertainty as to the proper 
interpretation of a statute which will govern the result, immediate access, 
before arbitration, to the competent Court would avotd the expenditure of time 
and effort in further processing the grievance through arbitration and 
judicial review. Second, where, in the course of an arbitration, the 
arbitrator finds the award required to be made involves the Interpretation of 
a statute, the arbitrator should be able, forthwith, to obtain interpretation 
by a Court of competent jurisdiction. 


In the instance first quoted, the question would be required to be 
stated in writing by the parties or their counsel; in the second, the arbitra- 
tor would, in writing state a case for the opinion of the Court. 


Both parties would have the right to advance argument before the 
Court. In view of the precedential nature of the decision, other parties, 
with the leave of the Court, should be enabled to appear and make submissions. 


Pending the decision of the Court, the arbitration would be suspend- 
ed, to resume, if necessary, when the Court has rendered a decision. 


Such access to the Court could be accomplished by adding a sub-rule 
to Rule 612 reading as follows: 


Where the rights of the parties to a collective agreement depend 
on the construction of a statute or regulation and there are no 
material facts in dispute, such statute or regulation may be 
construed on originating notice." 


To make ft possible for a case to be stated for the opinion of the 
Court on the interpretation of a statute, The Labour Relattons Act would re- 
quire to be amended by adding, to section 37, a subsection which would read 
as follows: 


"Notwithstanding anything contained herein or in The Rights of 
Labour Act, the parties, before notice of arbitration has been 
given, or an arbitrator, at any stage of the proceedings, may 
state, in the form of a special case for the opinion of the 
Court, any question involving the Interpretation of a statute 
or regulation: pending the rendering of the judgement of the 
Court on such special case the arbitrator may, from time to t ime 
adjourn the hearing of the arbitration." 


| therefore recommend: 


e That the parties to a collective agreement may apply to the 
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Supreme Court of Ontario for the interpretation by that Court, 
or an arbitrator may state a case for the opinion of the Court 
as to the interpretation of any statutory provision or any 
regulation having the force and effect of a statute 


@ That the Labour Relations Act, The Rights of Labour Act and the 
Rules of Practice of the Supreme Court of Ontario be amended 
to the extent necessary to carry into effect the foregoing 
recommendation 


| now turn to the details of two procedures which | recommend for 
immediate adoption to regulate those arbitrations, which, in the absence of 
self-designed procedures, will be conducted according to statute, rule, or 
regulation. First, however, | wish to refer to a number of unrelated matters 
the existence of some of which are necessarily reflected in the form of the 
procedures; attention to others will be required for the effective operation 
of the procedure. 


| have already made reference to the public interest in the maintain- 
ance of good industrial relations and do not need to enlarge upon that ever- 
present element. 


Despite the fact that the employer and the union, as bargaining agent 
for the employees, are universally the only parties to a collective agreement 
and, almost always, the only parties before an arbitrator, the institutlonal 
existence of the union and the relationship of its officers to that body, 
require that constant attention be paid to the possibility that, In any 
particular grievance, the interest of the grievor and that of the union may 
not be Identical. Since difference-resolution processes, as applied to 
grtevances are primarily and obstensibly adopted as a means of affording redress 
to individual employees, the adaptation of the procedure to any ulterior 
purpose should be discouraged. 


In attempting to accelerate the resolution of discharge cases, a 
reasonable opportunity for settlement by agreement must not be sacrified. No 
doubt, there is a time when the advantages of early progress to arbitration 
outweigh the possible benefits of continued discussion, but there is a danger 
of prejudicing the possible agreed settlement by, too early, accepting 
arbitration as inevitable. Although a discharge grievance merits every effort 
to expedite its resolution, before it proceeds to arbitration, the parties 
should be required to discuss the possibility of settlement at least once at 
a meeting of persons who have the authority to settle the grievance without 
having to seek approval of their action at a higher level. 


In order that the potential of any specified procedure may be 
realized, it must operate in a recognized framework, be supervised and 
supported by adequate physical and human resources. To accomplish this will 
require at least: 


e simple rules of procedure and a body authorized to make them, 


@ a body to monitor the performance of the procedure and the 
conduct of those engaged in it, 


e sanctions for serious deviation from or disregard of the 
procedure and 


e a physical location and adequate personnel to afford a focal 
point for all the activities required to make the procedure 
effective. 35 


It will be helpful to an understanding of the procedure to be 
suggested, to outline first the operational steps required of the partles and 
later to describe the means whereby such procedures will be supported. 


Expedited Procedure 
Notice to Arbitrate 


The notice by either party of its desire to submit the difference to 
arbitration shall: 


@ be in writing 


e contain the details of the incident complained of and the name of 
at least one available arbitrator* 


e be delivered to the opposite party on or before R day plus five 
days** 


A copy of such notice shall be deposited In the co-ordinating office 
forthwith 


Agreement on Arbitrator 


If the parties agree upon an available arbitrator, that arbitrator 
shall fix a date and place for the hearing of the arbitration which date 


shall not be later than R day + 14, on which date the arbitrator shall proceed 
to hear the arbitration. 


The name of the arbitrator and the date and.place fixed for the 
hearing of the arbitration shall be communicated to the co-ordinating office. 


Failure to agree on Arbitrator 


if the arbitration does not proceed by R day + 14, the co-ordinating 
office shall, on R day + 15, appoint an arbitrator and shall fix the date and 
place of hearing which shall not be later than R day + 25. 


The co-ordinating office shall notify each of the parties of the 


* ‘tavallable arbitrator’ shall be a qualiflted arbitrator who Is willltng and 
able to conduct the hearing of the arbitration, 


i) mot later than the 14th day after R day if the arbitration be one to 
be conducted under the expedited procedure 
it) not later than the 50th day after R day If the arbitration be one to 
be conducted under the normal procedure 


wk Unless otherwise expressly stated, the last day for the performance of 
any requirement shall be counted from ''R day'', which shall mean the 
earlier of 


1) the day upon which the decIsion at the final step of the grievance 
procedure was rendered or 


it) the day upon which the party giving notification of arbitration 
becomes entitled to do so if notice is given pursuant to an election 
to take advantage of a provision permitting notice to arbitration to 
be given before all the steps of grievance procedure have been 
exhausted 
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name of the appointed arbitrator and the date and place of the hearing. 


If the respondent proposes to raise any preliminary objection, the 
arbitrator shall be advised immediately upon appointment; at the same time, 
the applicant shall also be advised. 


Extension of Time 


Any application for the extension of time which would delay the 
hearing of the arbitration beyond R day + 25 shall be made to and disposed 
of by the legal officer of the co-ordinating office. 


The Award 


At the conclusion of the hearing, the award of the arbitrator shall 
be made orally-only the key points will be put in written form,unless the 
arbitrator believes that, to arrive at a proper disposition of the matter, 
further time if required. 


Every award shall be non-precedential and no reasons in writing shall 
be delivered unless one or both parties request that reasons be given, or the 
arbitrator considers it desirable to deliver reason. The cost of the prepar- 
ation of the written reasons for the award shall be born by the party or 
parties requesting them. 


The arbitrator shall deliver to each of the parties a copy of the 
award and deposit one copy in the co-ordinating office. 


Normal Procedure 

If a grievance is not within a category designated for expedited 
procedure and if both parties so elect by signing a written waiver, the 
conduct of that arbitration shall be exempted from the requirements of the 
established procedure and shall be conducted in accordance with the 
procedure set out in the waiver. 


A copy of such waiver shall be deposited in the co-ordinating office 
immediately after it is signed. 


In the absence of any such waiver, the parties to an arbitration not 
required to be conducted according to the expedited procedure shall conform to 
the requirements of the normal procedure. 


Notice to Arbitrate 


The notice to either party of its desire to submit the difference to 
arbitration shall: : 


e be in writing. 
@ contain the names of at least two avallable arbitrators, 
@ be delivered to the opposite party on or before R day + 10. 


A copy of such notice shall be promptly deposited In the co-ordinating 
office. 
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Agreement Upon Arbitrator 

if the parties on or before R day + 20 day agree upon an available 
arbitrator, that arbitrator shall fix a date and place for the hearing of the 
arbitration no later than R day + 50. 


The name of the arbitrator and the date and place fixed for the 
hearing of the arbitration shall be communicated to the co-ordinating office. 


Failure to Agree upon Arbitrator 


If the parties fail to agree on an available arbitrator by R day + 
20, the legal officer of the co-ordinating office, on R day + 25 shall: 


e appoint an arbitrator, 


e fix a date and place for the hearing of the arbitration which 
shall be not later than R day + 50 and 


e advise the parties of the name of the arbitrator appointed and 
of the date and place so fixed. 


Applicant's Statement 


On or before R day + 15, the applicant shall deliver to respondent 
and deposit in the co-ordinating office a statement tn writing setting out: 


e the nature of its complaint, 

e the relief sought, 

e the facts alleged by it which are in dispute and 
e the facts alleged by it whitch are not in dispute 


If the applicant falls to deliver such a statement, its notice to 
arbitrate shall be deemed to be its "statement". 


Respondent's Statement 

On or before R day + 25, the respondent shall deliver to the 
applicant and deposit In the co-ordinating office a statement in writing 
setting out: 


e the position it takes with respect to the applicant's claim, 


e the facts alleged by the applicant's statement which are 
disputed, 


e other relevant facts which have not been included tn the 
applicant's statement and 


e details of any preliminary objection it proposes to ralse and 
the grounds which it alleges In support of such objection. 


Expedited and Normal Procedure 
Preliminary Objections 


With the concurrence of both parties, an application for the hearing 
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of any preliminary objection proposed to be made before an arbitrator may be 
made to a legal officer of the co-ordinating office. The legal officer may 
hear and dispose of such preliminary objections or may refer the hearing and 
disposition of it to the arbitrator. 


Without leave granted by a legal officer of the co-ordinating office, 
no preliminary objection shall be heard, or given effect to, unless particulars 
have been set out in the statement of the party desiring to make it. 


Unless a preliminary objection has been finally disposed of by the 
legal officer, the arbitrator shall hear the argument thereon at the opening 
of the arbitration and shall thereafter proceed to complete the hearing of 
the arbitration, whether or not he has disposed of the preliminary objection. 


Particulars and Production 


Either party shall be entitled to apply to a legal officer of the 
co-ordinating office for an order requiring the opposite party to: 


@® produce any relevant documentary evidence in its possession or 
control or 


e furnish such particulars of its statement as shall be 
necessary to delineate the issues which are to be decided by 
the arbitrator. 


Adjournment of Hearing 


The additional delay which, not infrequently, occurs because the 
hearing does not proceed or is not completed on the day first fixed is of 
enough significance to merit consideration of the possibility of reducing it. 


Elsewhere, | have made recommendations with respect to avoiding 
adjournments when preliminary objections are made as to an arbitrator's 
jurisdiction to proceed; | do not refer to them here. Nor do ! consider that 
any attention need be given to adjournments which are unavoidable because of 
some unanticipated event. Dealing with them seldom presents a problem. 


But there does appear to be some likelihood of reducing the delay 
now occasioned by an adjournment: 


@ sought by the parties before the date fixed for hearing or 


@ necessitated by the inability to complete the hearing in the 
time, set aside fon tt. 


| entertain some doubt as to the present authority of an arbitrator 
to require parties to proceed on a day fixed by him. Regardless of whether 
the arbitrator has the authority to proceed in the absence of the party which 
has failed to appear, an arbitrator would be less ready to refuse an adjourn- 
ment to a party--upon whose willingness to accept him as an arbitrator depends 
his future activities--than a legal officer of the co-ordinating office. Once 
a hearing date has been fixed either by agreement of the parties or by the 
co-ordinating office, any adjournment of the hearing sought before the hearing 
date would be possible only by the direction of a legal officer. Such direc- 
tion should also fix the date and place of the adjourned hearing and would be 
made only when the legal officer is satisfied that the adjournment is not 
prejudicial to the grievor. 


When the hearing of an arbitration is started, but adjourned before 
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being concluded, reassembling the case is likely to require as much time as to 
find a suitable date for the hearing. Instances have been called to my 
attention where half a year has passed between the adjournment of the original 
heartng and its reconvening. 


A sincere attempt to estimate the time required for the hearing and 
the reservation of sufficient time of the arbitrator will reduce the cases 
requiring adjournment for completion. But the time that any will occupy fs not 
capable of prediction with precision and, unfortunately, adjournments for this 
cause will be unavoidable. 


The intervention of a long perlod between the original and the 
reconvened hearing is harmful in several respects. The memory of witnesses 
will have become less vivid; much time will be lost in bringing the partici- 
pants to the stage of familiarity with the matter which they had at the 
adjournments; to a considerable extent, the ground covered In the orlginal 
heartng will be retrod. 


It is not the adjournment itself which seriously extends the hearing. 
Rather, it is the fact that, arbitrators, counsel and representatives of the 
parties all have advance commitments largely, if not exclusively, for 
arbitrations which have not already commenced. Many of those engaged would be 
able to re-attend at an early date only by disrupting other hearings fn which 
they have undertaken to take part. 


Although the treatment | propose may seem unduly harsh on those 
adversely affected by it, | consider that, rather than to defer the completion 
of the adjourned hearing for a considerable period and allow new arbitrations 
to proceed in the meantime, it is preferrable to require the uncompleted 
hearing to proceed forthwith--at the cost of disrupting and delaying some 
arbitrations not yet started. 


Accordingly, an arbitrator should be empowered, whenever a hearing 
has not been completed within the time set aside for it, to fIx for its 
continuance the earliest date he can arrange to be available and require that 
the hearing continue on the date he fixes. 


In order to accomplish the expeditious continuation of an adjourned 
arbitration, it may be necessary for the arbitrator to rearrange his future 
timetable. | foresee no difficulty arising from this contingency; according 
to statement made to me, even the busiest of arbitrators are usually able to 
offer an open date only a few days or a week or two away because of cancel l- 
ations. 


| am aware that this may inconvenience counsel. But it will have to 
be accepted by the legal profession, especially those who are busy In the field 
of labour relations, that if labour grievance arbitration is not to fall into 
disrepute, lawyers will have to deal with the problem of conflicts of cases as 
they have done in the Courts for years by providing alternative counsel. 


Awards 


It should not be necessary to impose any rules concerning the making 
of awards In arbitrations conducted under the normal procedure other than that 
a copy must be delivered to the co-ordinating office. 


The arbitrator will not have to confer with and submit reasons to 
any colleagues--as is now required; as Is now required; therefore, the 
arbitrator should not be delayed by any cause beyond his control. 
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The judgement of an arbitrator as to how long he requires to prepare 
an award should be the best measure. Responsible arbitrators will appreciate 
that they fail In their obligation to the parties if they allow other 
activities to interfere with the fulfullment of the undertaking they have 
given to the parties by agreeing to act. 


There will always be arbitrations in which the making of the award 
will take longer than fs anticipated. In such cases, an arbitrator may find 
it necessary to proceed with other arbitrations while preparing an award. 
Apart from such exceptional cases, an arbitrator should allow, between 
appointments for arbitrations, sufficient time to prepare one award before 
embarking on another case. 


| do not propose any sanctions for delay. However, the fact that 
the co-ordinating office will have a record of the date of the appointment of 
the arbitrator and the day fixed for the hearing of the arbitration and wil] 
receive a copy of the award should have a salutory effect on the performance 
of those arbitrators who are notorlously tardy in making awards. 


Notwithstanding the freedom | would accord to arbitrators with 
respect to awards and the time of their making, | would commend to the 
attention of every arbitrator the unfavourable reactions which have resulted 
from the complexity and wordiness of awards, particularly because of the use of 
earlier awards as precedents. 


In the course of its comparatively short developments, arbitration 
in grievance resolution has in several recognizable ways, deviated from the 
pattern of commercial arbitration of which it was an adaptation. The tendency 
of awards to take on the appearance of judgements of appellate courts and the 
growth of the reliance on precedent are indicators of this movement, to which 
considerable unfavourable comment has been directed. 


Arbitrators in commercial arbitrations are, principally, fact-finders. 
Questions of law rarely, if ever, concern them. They do not attempt to 
resolve them because they have the right to state a question of law for the 
opinion of the Court, which guides them in determining the law to be 
applied to the facts as they find them. 


Their awards, consequently, do not have the appearance of pronounce- 
ments on law. Authorities are unlikely to be cited in them. The relevant 
law required to be applied comes to them either from the agreement of the 
parties or from the statement of law made by a Court. 


Awards by grievance arbitrators in many instances have become more 
like judgements of a court. Prior decisions of arbitrators are quoted and 
relied on as precedents to be followed. 


From a review of published awards, it is apparent that some arbitra- 
tors have looked upon the powers conferred to them to interpret a collective 
agreement as an authorization or, at least, an invitation to engage in law- 
making to a greater extent than Courts in Ontario recognize as being warr- 
anted by their powers to interpret statutes. Some arbitrators seem to 
subscribe to the philosophy that the role of the labour grievance arbitrator 
is to ''develop the common law of the working place". 


Many factors have contributed to this transition. In mentioning 
the principal ones, the order in which they are dealt is not intended to 
indicate their relative importance. Unlike commercial arbitration which was, 
and is, unlikely to recur between the same parties with regard to a like 
matter, arbitration for grievance resolution is almost certainly to recur with 
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some regularity, particularly when the bargaining unit is large. Access to the 
Courts Is not available to arbitrators in grievance matters, denying them the 
benefit of the use of the stated case as a means of settling the law to be 
applied to the issues before them. The exercise of the statutory power to 
interpret a collective agreement to settle a difference, has tended to make 
the interpretation made with respect to one collective agreement, an authority 
for the interpretation of other collective agreements. The publication of 
reports of arbitration cases affords information as to many decisions made 
under many and varied collective agreements and encourages reference to them 
as authoritative statements of the law. Persons who have been working in the 
field of labour relations have been exposed to the influence of legislation 
and practices, to a large extent, imported from the United States, where the 
law-making role of adjudicative bodies is greater than is the case under the 
laws of Ontario. 


Whether or not it be accounted for by the foregoing circumstances, it 
is a common complaint that the ordinary grievor does not--and cannot--under- 
stand the award which finally decides whether the grievance is to be upheld 
or not. 


The prevalence of this complaint, which is not without foundation, 
points out the need for caution in the preparation of awards, particularly 
with regard to the use of precedent. 


Desirable as it may be to preserve consistency, regard must be had 
to the limitations imposed by certain qualifying conditions: 


e Aconsiderable proportion of grtevances require the arbitrator to be, 
primarily, a fact-finder. About 20-25% of the grievances taken to 
arbitration in Ontarto arise from disciplinary action and, as such raise, 
questions of fact with respect to which precedent is rarely a relevant 
consideration. 


e Unlike a judge of a common law court, an arbitrator has no inherent 
jurisdiction. His jurisdiction is limited to what has been committed to 
him by the parties or has been expressly conferred by statute. The powers 
of the arbitrator, whether they come from the parties or the Legislature, 
cannot be enlarged or supplemented by the prior decision of another 
arbitration. 


e law-making in Ontario is the function of the Legislature; interpretation 
of laws enacted by the Legislature is the function of the Courts. As a 
general rule, the power to interpret a collective agreement cannot be 
enlarged by those exercising It to make laws which the Legislature has 
failed to make or to interject into a collective agreement some provisions 
which the parties to It have not themselves included in it. 


e@ The doctrine of ''stare decisis''--the rule of precedent--requires that a 
court apply the law as it has been pronounced earlier, by a court Onecos 
ordinate or superior jurisdiction, where such pronouncement was necessarily 
made by the earlier court in order to arrive at the deciston. Properly 
applied, the rule of precedent is one of narrow application. The facts 
before the two courts must be sufficiently similar to ralse the same issues 
of law. The statement which the latter court is to follow as a precedent 
must not only have been made In the earller case but must have been one the 
earlier court found it necessary to make In order to arrive at the decision 
whitch it was called upon to make. Statements of law pronounced by a judge, 
however profound, on which his decitston did not have to be founded are 
gratuitious in nature and are styled ''obiter dicta". They do not constitute 
precedent. ho 


To avoid mere case-matching, which can be a very misleading exercise 
if the facts of the cases are not actually identical, requires that the 
governing principle be distilled out of the earlier case or cases in order that 
the precise limits of their precedential value may be assessed. 


The Courts, in which the following of precedent is required, are 
part of a tiered system in which the accuracy of a judgement may be tested in 
a Court to which an appeal lies. Conflict between the judgement of two 
courts of co-ordinate jurisdiction can be resolved by an appellate court. The 
appellate court decision becomes a binding authority until overruled by yet a 
higher court. 


Lacking this means of resolving conflict between the awards of two 
arbitrators, the conflicting views of the two or more arbitrators will have 
equal precedential value. The very real possibility of this situation occur- 
ring seriously impairs the value of precedent in arbitration, since the awards 
of all arbitrators are in the nature of decisions of Courts of first instance 
and are pronounced by adjudicators having co-ordinate jurisdiction. 


No one can question that a single collective agreement should be 
similarly interpreted by two or more arbitrators who are required to pass 
upon it. But giving to two collective agreements, each of which was 
specifically negotiated for the peculiar needs of one employer and his employ- 
ees, the same interpretation because they contain identical words can very 
well be the misuse of precedent. The overruling requirement for the 
interpretation of a contract is the intention of the parties gathered from the 
words they have used to express themselves. Therefore, words can never be 
given the appropriate meaning unless consideration is given to the circum- 
stances with which they are intended to deal. 


In making these comments | draw a distinction between the arbitration 
decision and the reasons given for the award. It is a sound rule for any 
adjudicator that, in deciding what must be decided, he refrain from deciding 
anything not required to be decided and in making any decision, to make no 
remarks beyond those necessary to make understandable the decision made. 

Many can testify from bitter experience that the remarks Included in a 
judgement , which could have been left out, are the ones that later rise up to 
confound the author. 


Some written awards read as if the author has been awaiting an 
opportunity to expound his views in an area which encompasses far more than 
was essential for the decision given. To give in to this temptation does not 
improve the reasons, however much it may satisfy the author. 


Practically every grievance has arisen out of an employees dissatis- 
faction with some circumstances which confronted him in the course of employ- 
ment. Since the primary purpose of arbitration is to resolve that grievance, 
the cructal test of an award should not be its contribution to the law of 
labour relations; it should be whether [It is understood by the grlevor and 
conveys that the resolution of the problem was the principal concern of the 
adjudicator before whom the arbitration was held. 


If the author of the award remains conscious that the grievor is 
the audience for whom the award is written and that the award must not only 
dispose of the grievance but must do so in a manner to be understood by the 
parties and to convey to them succintly why the arbitrator reached a particular 
conclusion, a great deal will have been done to restore confidence in the 
grievance procedure as a means of promoting good industrial relations between 
employers and their employees. 
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|, therefore recommend: 
A. That, the rules to be made for the conduct of arbitration for which the 
parties have not made other provisions shall: 


@ establish categories of grievances according to their subject 
matter 


e designate what grievances are to be included in each category 
® specify, for each category of grievance, the procedure to be 
followed in the appointment of an arbitrator and the conduct 


of the arbitratton 


B. That, initially three procedures be provided to be titled respectively 
"special'', ''normal'' and ''interpretive'' 


C. That, until other procedures are established by the co-ordinating office 
in every grievance arbitration the parties shall conform to the normal 
procedure unless: 

@ both parties have signed a written walver setting out an 
alternative procedure to be followed with respect to it, a copy 
of which waiver shall have been deposited in the co-ordinating 
office 


e the grievance is within a category for which expedited procedure 
is specified 


e the parties have invoked the interpretive procedure 
D. That, the provisions to be Included in each of the foregoing three 
procedures be respectively as hereafter set out under the title of each 
procedure 


Expedited Procedure 


F. The notification of elther party of its desire to submit a difference to 
arbitration shall: 


e be in writing 


@ contain the detalls of at least one avallable arbitrator* 


* "lavailable arbitrator'' shall be a qualified arbitrator who is willing and 
able to conduct the hearing of the arbitration, 


i) not later than the 14th day after R day If the arbitration be one to 
be conducted under the expedited procedure 


it) not later than the 50th day after R day if the arbitration be one to 
be conducted under the normal procedure 
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@ be delivered to the opposite party and deposited in the co- 
ordinating office not later than the 5th day after R day* 


Agreement on Arbitrator 
G. If the parties agree upon an available arbitrator 


@e that arbitrator shall fix the date and place for the hearing of 
the arbitration which date shall not be later than the ]4th 
day after R day 


@ on the day fixed, the arbitrator shall proceed to hear the 
arbitration 


@ the name of the arbitrator and the place fixed for the hearing of 
the arbitration shall be communicated to the co-ordinating office 


Failure to agree on Arbitrator 


se e if the arbitration does not proceed by R plus 14 day, the legal 
officer of the co-ordinating office shall, on R + 15 day, appoint 
an arbitrator and shall fix the date and place of hearing which 
shall not be later than R + 25 days. 


@ the co-ordinating office shall notify each of the parties of the 
name of the arbitrator so appointed and the date and place of 
hearing. 


e if the respondent proposes to raise any preliminary objection, 
the arbitrator shall be so advised immediately upon his 
appointment: at the same time, the applicant shall also be 
advised. 


The Award 


i @ at the conclusion of the hearing, the award of the arbitrator 
shall be made orally and its purport only reduced to writing 
unless the arbitrator is of the opinion that, to arrive at a 
proper disposition of the matter, further time is required 


@ every award shall be non-precedential and no reasons in writing 
shall be delivered unless at the express request of one or more 
of the parties or the arbitrator consider it desirable to deliver 
reasons: the cost of the preparation of the written reasons for 
award shall be born by the party or parties requesting them 


** Unless otherwise expressly stated, the last day for the performance of 
any requirement shall be counted from ''R day'', which shall mean the earlier 
OL: 


i) the day upon which the decision at the final step of the grievance 
procedure was rendered or 


it) the day upon which the party giving notification of arbitration becomes 
entitled to do so if notice is given pursuant to an election to take 
advantage of a provision permitting notice to arbitration to be given 
before all the steps of grievance procedure have been exhausted 
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e the arbitrator shall deliver to each of the parties a copy of 
the award and send one copy to the co-ordinating office 


Normal Procedure 


J. The notice by either party of its desire to submit the difference to 
arbitration shall: 


e be in writing 
e contain the names of at least two available arbitrators 


@ be delivered to the opposite party and deposited In the co-ordin- 
ating office not later than the 10th day after R day 


Agreement Upon Arbitrator 


kK. If the parties, not later than the 20th day after R day, agree upon an 
available arbitrator: 


e that arbitrator shall fix a date and place for the hearing of the 
arbitration which date shall not be later than the 50th day after 
R day 


e the name of the arbitrator and the date and place fixed for the 
hearing of the arbitration shall be communicated to the co-ordin- 
ating office 


Failure to agree upon Arbitrator 

L. If the parties fail to agree on an available arbitrator within 20 days 
after R day the legal officer of the co-ordinating office, on this 25th 
day after R day shall: 


@ appoint an arbitrator 


e fix the date and place for the hearing of the arbitration which 
date shall not be later than the 50th day after R day 


e advise the parties of such an appointment, date and place 
Applicant's Statement 
M. Not later than the 15th day after R day, the applicant may deliver to the 
respondent and deposit in the co-ordInating office a statement in writing 
setting out: 
e the nature of its complaint 
@ the relief sought 
e the facts alleged by {tt which are in dispute 


e the facts alleged by It which are not in dispute 


1f the applicant fails to deliver such a statement, Its notice to arbitrate 
shall be deemed to be its ''statement'’. 
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Respondent's Statement 


N. Not later than the 25th day after R day, the respondent shall deliver to 
the applicant and deposit in the co-ordinating office a statement in 
writing setting out: 


the position it takes with respect to the applicants claim 


the facts alleged by the applicants statement which it does not 
dispute 


the facts alleged by the applicants statement which It disputes 


other relevant facts which have not been included in the appli- 
cants statement 


details of any preliminary objection it proposes to raise and the 
grounds which it alleges in support of such objections 


Expedited and Normal Procedure 


Extension of Time and Adjournments 


0. r 


an application for either an extension of time or an adjournment 
which, if granted, would defer the hearing of an arbitration 
beyond the last day fixed by the rules for its hearing may be 
granted only by a legal officer of the co-ordinating office 


if such application be granted, the legal officer shall fix the 
date on and time at which the arbitration shall be heard 


Adjournment of Hearing 


P. Where an adjournment of the hearing becomes necessary because the hearing 
could not be concluded in the time set aside for it, the arbitrator shal] 
adjourn the hearing to reconvene at the earliest possible date he is 
available to hear it, and the arbitration shall be heard on the date so 


fixed. 


Interlocutory Matters 


0; & 


with the concurrence of both parties, an application for the 
hearing of any preliminary objection proposed to be made before 
an arbitrator may be made to a legal officer of the co-ordinating 
office 


the legal officer may himself hear and dispose of such preliminary 
objection or may, in the exercise of his discretion, refer the 
hearing and disposition of it to the arbitrator 


without leave granted by a legal officer of the co-ordinating 
office, no preliminary objection shall be heard unless particulars 
thereof shall have been set out in the statement of the party 
proposing to make it 


unless a preliminary objection has been finally disposed of by a 
legal officer, the arbitrator shall hear the argument thereon at 
the opening of the arbitration and shall thereafter proceed to 
complete the hearing of the arbitration whether or not he has 
disposed of the preliminary objection 
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On application, of which notice shall have been given to the opposite 
party, a legal officer of the co-ordinating office may order a party: 


@ to produce any relevant documentary evidence in Its possession or 
control or 


e to furnish such particulars of its statement as shall be necessary 
to delineate the issues which are to be decided by the arbitrator 


That the Labour Relations Act, The Rights of Labour Act and The Rules of 


Practice of the Supreme Court of Ontario be amended to the extent necessary 
to implement the foregoing recommendations. 
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Chapter Nine 


Proposals Considered 


Some of the suggestions made to me for the improvement of 
grievance arbitration procedure have, on examination, proven to be im- 
practical or incompatible with the: procedures I have decided to recom- 
mend. I have not thought it necessary to list them, nor to give rea- 
sons for rejecting them. However, a few which were made either fre- 
guently or with vigour, along with my reasons for not adopting them, 
will be discussed. 


Because of the serious consequence to an employee from the 
imposition of any disciplinary sanction, whether discharge, suspen- 
sion, or the entry of the occurrence on the employee's record, I have 
been asked to recommend that the implementing of any penalty should 
be postponed until the final disposition of the grievance. 


If such a provision were adopted the person discharged would 
continue to be an employee so long as the grievance was not finally 
resolved. Actual instances indicate that it is not unusual for months 
to elapse before-it is finally determined whether the discharge of an 
employee will be upheld or over-turned. 


The result sought»could be brought about in either of two 
manners. In the course of collective bargaining, a provision could be 
included in the collective agreement governing the relationship between 
a particular employer and its employees. Like any other term in the 
collective agreement having been accepted by the parties, it would, on 
that account, become part of the obligations to be observed by the 
employer. 


Alternatively, a statue could set out provisions which were 
deemed to be included in every collective agreement which did not it- 
self so provide. In this latter event, it would not be a matter upon 
which the parties had reached agreement, and would, therefore, lack 
the consensual character which marks the provisions of a collective 
agreement. Being mandatorily imposed, it would curtail the manage- 
ment rights of the employer. Doing so would be dealing not only with 
a matter related to grievance arbitration but would entail a fairly 
fundamental change in rights and obligations of employers and employ- 
ees -- a subject not within the ambit of my terms of reference and 
upon which: I am not prepared to make any recommendations. 


I have indicated my concern with respect to delays im, jarbe 
bitration following a discharge, by recommending that the arbitration 
in such cases should follow an expedited procedure and that it should 
not be within the power of the parties, without the concurrence of the 
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co-ordinating office, to exceed the time limits I have specified. Since 
an extenstion of the time for completion of an arbitration to which the 
expedited procedure applied, would be a matter of privilege -- not a 
matter of right, -- it would be appropriate that conditions should be 
attached to the granting of a delaying adjournment. Because such an ad- 
journment would only be granted at the request of one or both of the 
parties, the exposure of any party to the conditions would be a matter 
OL3Ltsscnorce. 


An adjournment could be granted on the condition that the dis- 
charged grievor be entitled to receive, during the period from the 
granting of the adjournment to the final disposition of the grievance, 
an amount equal to the basic pay to which the employee would have been 
entitled had he continued to be employed. 


Where the request for adjournment is made by only one of the 
parties, it should have the obligation to make this payment. Where 
the adjournment, is either asked for or concurred in by both parties, 
the payment should be shared equally. 


In making this recommendation, recognition is given to the 
fact that the discharged grievor has an interest in the arbitration 
which should not be dealt with to his detriment at the request of the 
other two parties and that, if the final disposition of the grievance 
is delayed for their convenience, the employee should not suffer thereby 


The radical enlargement of the powers exercisable by an arbi- 
trator hearing a grievance arbitration was proposed. 


The conditions which it is alleged require to be remedied are 
the result of: 


e deficiencies in the provisions of all ‘or nearly all collective 
agreements and 


e the limiting of the powers of an arbitrator to matters which 
are now held to be arbitrable under the terms of the collec- 
tive agreement between the parties. 


The written collective agreement never provides for all the 
rights and duties of the parties. In some cases this may be due to 
Oversight on the part of the parties. More commonly, it occurs because 
parties have deliberately refrained from setting out provisions which 
would deal with some of the situations which exist or are foreseeable. 
Frequently they do.so because they feel that they cannot reach any 
agreement on the particular matter and choose, in the agreement, to 
disregard it. Such omissions are described as "gaps" and "silences". 
"Gaps", are deficiencies which are alleged to be capable of being filled 
in by interpreting the collective agreement in a purposeful fashion. 
"Silences" are deficiencies which are not capable of being filled in by 
reference to the express or implied agreement or the relationship of the 
parties. 


In this respect, a collective agreement differs from the or- 
dinary commercial contract. Parties negotiating a commercial contract 
endeavour to anticipate every possible situation which may arise and 
make provision for it. They are commonly assisted by draftsmen who 
have the same objectives and endeavour to leave no matter unprovided 
TOL. 


The intent and purpose of the parties is sought and must be 


found in the words they have used to express their agreement. If the 
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parties be not ad idem in regard to any essential matter of their agree- 
ment, they have failed to make a contract with respect to that matter. 
Where they have deliberately refrained from including provision, it is 
to be assumed that that matter was not part of their agreement. 


Although, at one time there was considerable disagreement 
among arbitrators as to the scope of the arbitrator's authority in this 
connection, that matter has now been resolved and it is generally ac- 
cepted that matters for which provision is not made in a collective 
agreement are not arbitrable. 


Those who advocate the extension of the power of an arbitrator 
in grievance arbitration want the arbitrator to be given authority of 
the broadest scope possible, -- powers which will enable the arbitrator 
to add to or subtract from the language of the collective agreement in 
order that the arbitrator may reflect what he considers to be the bar- 
gain made by the parties. It is advocated that the arbitrator be given 
the authority to resolve all differences which may arise between the 
employer and its employees during the term of a collective agreement 
even though the agreement makes no provision for the particular matter 
brought into issue by the grievance. 


Any matter which, at present, is not arbitrable because the 
collective agreement fails to make provisions with respect to it, re- 
mains a matter which is still to be dealt with by the parties under 
their obligation to bargain in good faith. Conferring on the arbi- 
trator of powers‘ to impose obligations concerning which the parties 
had not pursued their bargaining efforts to a conclusion, would under- 
mine one of the essentials of good industrial relations -- that, in the 
first instance, the parties endeavour to bring about a common under- 
standing of what their relations are to entail through their joint ef- 
fort, subject to external influence only where they have exhausted their 
own efforts. 


Further, where bargaining proceeds, but fails to bring about 
agreement on any matter, The Labour Relations Act makes extensive pro- 
visions for mediation, conciliation and interest arbitration with re- 
spect to it. The exercise of the powers sought to be conferred upon 
an arbitrator would circumvent the use of the provisions which the 
Legislature has attached to bargaining for a collective agreement. 


A writing-in of terms by the arbitrator would be inconsistent 
with adherence to the process which the Legislature has indicated the 
parties should follow. If the powers of an arbitrator, sitting to re- 
solve a difference between the parties involving the interpretation, 
application, administration or alleged violation of a collective agree- 
ment made by the parties, were enlarged to give the arbitrator the 
authority to decide the respective rights and obligations of the parties 
in areas in which they had failed to make any provision, the jurisdiction 
of the arbitrator would be legislative rather than adjudicative. 


Were I to recommend the implementation of such a proposal, I 
would feel that my recommendations must be directed not to grievance 
arbitration procedure but to the amendment of the legislation for cre- 
ating or renewing collective agreements-- another matter beyond the 
scope of my terms of reference. 


More than one union urged the adoption of a procedure simi- 
lar to that at present provided by The Labour Code of British Columbia. 
The reduction in the number of arbitrations since the introduction of 
that procedure was sufficiently impressive that I considered a first- 
hand examination was justified. 
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While in British Columbia, I had the opportunity of discussing 
the procedure at length with Paul C. Weiler, chairman of the Labour 
Relations Board of British Columbia, and with D.F. Munroe, vice-chairman 
to whom I express my gratitude for their assistance. 


I also sought the views of members of the Bar of British 
Columbia who had considerable experience in labour relations matters 
from having acted either for unions or employers. 


In Appendix F2 will be found the text of section 96 of The 
Labour Code of British Columbia. AppendixFl sets out a summary of the 
procedure as applied by the Board. This summary appears with the impri- 
matur of Mr. Weiler, who graciously consented to read it over and revise 
it. I am further indebted to him on this account. 


A primary feature of the procedure is the introduction of medi 
ation by an official of the Labour Relations Board in an effort to bring 
about a settlement by consensus. In this respect it has proven to be 
effective; however, the exact measure of its success is difficult to de- 
termine. In Ontario, a substantial number of grievances with respect to 
which notices to arbitrate have been given, are resolved by the parties 
prior to the arbitrators being called upon to make an award. I assume 
that some of the settlements made in British Columbia before arbitration 
would have occurred even in the absence of section 96. Nevertheless, 
persons with experience in British Columbia agree that the proportion of 
grievances settled without adjudication since section 96 became operative 
is greater than the rate prevailing previously. 


One of the significant innovative features of the procedure is 
that the Board has recognized the fact that not all differences arising 
during the terms of a collective agreement are amenable to the same form 
of external resolution. It has made a unique evaluation and established 
its own criteria for case differentiation. 


There are certain features of the British Columbia procedure 
which lead me to decide to refrain from recommending the adoption of a 
Similar procedure in Ontario. 


e As already stated, the administration of a mediation service 
by the body which may later be called upon to act as an arbi- 
trator results in a mixture of functions which I consider to 
be incompatible. 


@e Section 96 may be invoked unilaterally by one party without 
the concurrence of the other. This may result in a matter 
being decided without a hearing and without any opportunity 
for a party to make oral representations to the Board. 


e The contents of the report of the Industrial Relations Officer 
to the Board is not always made available to the parties. As 
a result, the parties may remain unaware of what facts and cir 
cumstances the Board relied on in making its decision as to th 
manner in which the matter would proceed. 


e If the Board is later to act as arbitrator with respect to the 
grievance which is a subject matter of the report, the fact 
that the members of the Board are already in possession of in- 
formation about it, may be put forward as grounds for disquali. 
fication because of bias (in the legal sense of that word). 


e The position of the Industrial Relations Officer and his rela- 
tionship to a Board which may later exercise adjudicative powe 
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may tend to leave one or other of the parties feeling that the 
settlement arrived at was not entirely an independent exercise 
of its judgement. Any residual feeling of compulsion would 
not be conducive to the betterment of relations between the 
employer and the employee. 


@e Where an application under section 96 does not result ina 
mediated settlement or a final disposition by the Board with- 
out a hearing, the ultimate resolution of the difference will 
almost invariably take longer than if the parties had pro- 
ceeded directly to arbitration. The Board is frank in warning 
the parties that they may be delayed on this account by as much 
as four to six weeks. 


If a mediation service, separate from anybody concerned with 
arbitration, were to be set up in Ontario, many of the fea- 
tures of the British Columbia procedure will prove to be use- 
ful guides. If the recommended grievance resolution authority 
were constituted, it should keep under observation the progress 
of the special procedure in British Columbia under section 96. 


With respect to the interim remuneration of a grievor whose discharge 
is the subject matter of a grievance, |, therefore recommend: 


@ That, where any adjournment of an arbitratlon which is proceeding under 
expedited procedure is sought, as a condition of its granting, the party 
or parties seeking the adjournment shall undertake that, from the date of 
the granting of the adjournment until the final disposition of the 
grievance, the grievor will receive, currently, an amount equal to the 
basic pay which the grievor was entitled to recelve at the date of discharge 
such amount to be paid by the party seeking the adjournment or, if the 
adjournment is sought by both parties, equally by them. 
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Chapter Ten 


Whence Arbitrators 


Statements concerning the scarcity of arbitrators are as 
common as complaints about delays and excessive costs. Obviously, 
if sufficient arbitrators to hear and dispose of the volume of 
arbitrations presented were not available, the competition for 
arbitrators would tend to increase the fees payable to any sought- 
after arbitrator and would lengthen the waiting time for a hearing. 


I do not agree that the delay which, as I have already 
said, does occur and the alleged high fees charged by arbitrators 
are attributable exclusively to an overall scarcity of arbitrators. 
In my view, they are principally accounted for by the insistence 
of the parties, in a high percentage of arbitrations, on retaining 
the services of one of a comparatively small group of arbitrators 
knowing both that an inordinately long time will elapse before the 
arbitration can be disposed of and that a fee larger than average 
will be paid. 


There are between 45 and 50 persons listed as qualified 
arbitrators by the Ontario Labour-Management Arbitration Commission, 
which is charged with the task of passing on the qualifications of 
applications for such a designation. In addition, there are about 
15 names on a tentative list. 


It is not easy to reconcile all the statistics furnished 
in the presentations I have received. There is no official 
depository of statistics and the data which have been collected, 
in good faith, do not relate to a common time frame. Taking all 
that into consideration, there is still such an overall similarity 
in them that I feel justified in assuming the following data to be 
reasonably accurate. 


The average annual number of arbitrations in Ontario is 
about 1,000. In one year, 60 to 65 different individuals have 
taken part either as chairmen or single arbitrators; twenty-one 
different arbitrators have appeared in 70%; six in over 50% and 
each of two in more than 12.5% of those arbitrations. This means 
that 40 to 45 arbitrators have, between them, conducted less than 
300 arbitrations, slightly more than the number of cases disposed 
of by the two busiest arbitrators. 


I have taken as an attainable goal the hearing of an 
arbitration within 50 days of the decision to move to the last 
step of grievance procedure. Two factors which are hindering the 
attainment of this goal are to be found from an examination of the 
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use which is now being made of the time of qualified arbitrators: 


e Some of the time of arbitrators, even the busiest 
of them, could be less wastefully used. 


@® Too many parties are seeking the services of a 
small number of arbitrators and failing to appoint 
some who would be available earlier. 


There is considerable scope for the improvement in the use 
of arbitrators' time. The present system of selecting the chairman 
of a board, two members of which have previously been named, makes 
it virtually impossible that more than one arbitration can be heard 
by the same chairman during one day. The hearing of a great many 
arbitrations does not consume one full day but when such is the 
case it is unusual, in the extreme, for the same arbitrators or 
the same parties to be able to proceed with another arbitration 
during the remainder of the day. In this connection, it is interest 
ing to note that in the commissioner system provided in the agree- 
ment between Inco Ltd. and the United Steelworkers, the commissioner 
attending Sudbury periodically may hear as many as six or seven 
grievances during a day. 


On many occasions, arbitrations are settled before the 
day of hearing, but the arbitrator's time released as a result 
seldom can be used to hear another arbitration. Other parties 
who might welcome the availability of the day, cannot be marshalled 
so as to be able to proceed. The cancellation fee which has drawn 
much unfavourable comment points out the frequency of the unused 
time but does nothing to make effective use of that time. 


The operation of a scheduling service, which is proposed 
as part of the co-ordinating office, would offer two benefits. 
Were each arbitrator to keep the scheduling service informed of 
his future commitments for arbitrations and the days he is free 
to hear arbitrations, any party seeking to find an available 
arbitrator could, by enquiring of the scheduling office, 
immediately be informed of the open dates of any one or more 
arbitrators the party might wish to select. This practice would 
also drastically reduce the communications now necessary to 
constitute a board of arbitration. 


Such a service could also assist in the utilization of 
the time of arbitrators freed by the cancellation of projected 
arbitrations for which a date has been fixed. Even on short 
notice, an arbitrator so released could be enlisted to hear some 
other arbitration; if his availability were known to be recorded 
in the scheduling office promptly, that office could furnish 
information as to dates so released and the arbitrators so made 
available. 


I do not consider it necessary to set out the details 
of the operation of such a scheduling service. From enquiries 
I have made, I am satisfied it is feasible and that there is 
evidence of the desire of at least some arbitrators to use it. 


Despite the better utilization of the available time 
of busy arbitrators, work of labour grievance arbitration must be 
distributed more evenly among persons capable of performing it. 
The chief impediment here is the attitude of those who really 
select arbitrators in seeking the services of only a limited 
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number of arbitrators. They account for this concentration on 
comparatively few arbitrators by saying that they do not want an 
arbitrator who has not been proven by experience in actual 
arbitration. Yet they readily admit that anyone aspiring to be 
an arbitrator cannot gain the necessary experience unless someone, 
like themselves, selects a novice arbitrator. 


The imposition of time limits for the completion of 
each arbitration will result in favourable consideration being 
given to a wider variety of arbitrators. The power to appoint, 
on the failure of the parties to do so, an arbitrator who will be 
available at an early date will also encourage the more frequent 
appointment of arbitrators other than those now most commonly 
retained. 


In addition to employing these incentives, there must be 
active recruitment, and the education and indoctrination of persons 
suitable as arbitrators in the special field in which they are 
expected to operate. As will be discussed in more detail*, this 
is an activity in which the co-ordinating office should, engage. 


Full-time or Part-time Arbitrators 


In carrying out such a program, emphasis on the increase 
in the number of full-time arbitrators might seem logical but the 
results of such a program will not, in the long run, best serve 
the needs of the province. First, I do not believe that it would 
be effective. The demands for the services of a particular 
arbitrator, being eventually what will determine whether any 
person will become a full-time arbitrator, the uncertainty of 
forthcoming invitations makes it unlikely that many persons, 
lacking some success as part-time arbitrators, could be induced 
to launch out as full-time career arbitrators. 


Second, there being in Ontario approximately 1,000 
arbitrations annually, the number of full-time arbitrators who 
could be supported is limited. Since, on the average, the 
preparation of an award requires at least as much time as the 
hearing of the arbitration, one arbitrator cannot average more 
than two or, at the outside, three arbitrations a week. Having 
regard to the vacation period and statutory holidays, an annual 
case load of 125 per arbitrator would be high. Thus, if all 
arbitrations were to be heard before full-time arbitrators, eight 
to ten would be as many as could be kept engaged. An increase 
beyond that number, in the absence of an increase in the number of 
arbitrations, would result in a restraint on income which would 
have a deteriorating effect on the availability of arbitrators 
and the quality of arbitration. 


But a more serious consequence would be the likelihood 
that the full-time arbitrators would be concentrated in two or 
three centres in the province and that many parts of the province 
would be without the benefit of local arbitrators. 


These considerations lead me to the view, that an 
increase in the number of qualified part-time arbitrators is the 
most appropriate solution and one more readily accomplished. 


Consideration must be given, however, to factors which 
may detract from the suitability. 
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Obviously a part-time arbitrator, to be readily available, should 
have no full-time employment which would interfere with the priority 
given to arbitral assignments. 


It is not the fact that he has permanent employment that 
affects his suitability as an arbitrator. His freedom to engage 
in outside remunerative work is a matter to be settled between him 
and his employer and is not a matter of concern to those who might 
retain him or to’ the co-ordinating office which might appoint him. 
But, if the time between the filing of the notice of arbitration 
and the hearing and disposition of the arbitration is to be kept 
at a minimum, the availability of a part-time arbitrator must not 
require waiting until his employer is prepared to release him: 
he must be able to act promptly when the parties want him to or 
the co-ordinating office wishes to appoint him. Elsewhere than 
in Ontario is has been found possible to enlist the services of 
part-time arbitrators who are able and prepared to accord to 
arbitration the necessary priority, and to act, when called upon, 
even’ on very Short’ notices There should "be no -dilrticutty ern 
duplicating this performance in Ontario. 


Although academics usually would come within the category 
of those having permanent employment, the nature of their work 
affords them some measure of control of their own time. Neverthe- 
less, there is the possibility that teaching assignments might 
delay the preparation of an award: this should be taken into 
account in accepting an appointment. 


Persons who are otherwise employed on a permanent basis 
in any public service should not act as arbitrators in labour 
grievance matters. ~I hold this opinion notwithstanding the *®fact 
that, at present, some members of the Ontario Labour Relations 
Board and some provincial judges do engage in grievance arbitrations. 


I have stated elsewhere reasons why I consider that the 
Ontario Labour Relations Board should not act as the arbitral body 
in grievance arbitration. The same reasons underlie my opposition 
to the post of grievance arbitrator being” filled "in any particular 
matter by a member of the Ontario Labour Relations Board. 


There are different reasons why no provincial ‘judge 
should engage in a grievance arbitration. The complete object- 
ivity required of one who discharges a judicial function in the 
Courts has been recognized by his appointment to the bench and is 
preserved by the independence the judge enjoys while in office. 

A major factor in the appointment of an arbitrator would be his 
acceptability to the parties whose differences he will be called 
upon to decide. The judge's exposure to this process and to the 
possibility of being rejected, could well impair the public image 
of independence and impartiality. The preservation of that image 
of the judiciary 1s far too’ important to place “at risk. 


Without seeking as prospective arbitrators, members of 
the foregoing groups, there are many categories of persons from 
which part-time arbitrators could be drawn. I mention but a few. 


The opportunities which the members of the Arbitrators' 
Institute of Canada Inc. have had to gain experience in actual 
arbitration, although principally in matters other than labour 
relations, suggest that they would be a source of supply that could 
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The enforced retirement of senior personnel, still highly 
competent and physically capable, will continue to provide a 
reservoir of persons, many of whom are only too anxious to devote 
some of their time to public service. Executives of unions who 
have reached the retirement age, retired industrial relations 
officers and others with management experience, senior lawyers, 
not necessarily with labour experience, whose practice no longer 
demands their full-time attention, are all possible candidates who 
should be amenable to an invitation to devote a limited amount of 
their time to acting as arbitrators. Retired academics should 
also be sought. Younger men with special training in industrial 
relations, industrial engineering or law, particularly, outside 
Toronto, might be attracted to this field. 


Mutual acceptability has been over-employed as a 
qualification for being an arbitrator. Arbitration being an 
adjudicative process, impartiality should be the prime consideration. 
Such persons as I have already mentioned, with a minimum of 
experience -- which could be gained as observers of arbitrations —-- 
could perform a great service to the community. In the case of 
retired persons going into this field, the community itself would 
be doing them a service by prolonging their span of useful activity. 


An additional advantage of the use of part-time arbitrators 
would be the greater possibility of securing persons whose places 
of residence would be located reasonably close to labour-using 
industries. Provided some study is given to the incidence of labour 
arbitration, the requirements of different areas for arbitrators 
could be assessed and the search for arbitrators guided according- 
ly. The reduction in the sizeable amount of travelling expenses 
incurred by arbitrators travelling from the large centres would be 
a small, but measureable, advantage. 


An active program, involving personal contact with 
suitable persons would be a function of the co-ordinating office; 
its authority to appoint an arbitrator where the parties fail to 
agree on one could be exercised to provide actual experience for 
those who had none. 


As a means of reducing that part of the cost of arbitration 
to be paid by the parties, it has been directly suggested that the 
cost of providing arbitrators be borne by the public purse and only 
indirectly that the fees of arbitrators should be lower. 


Traditionally, the Courts of Law have provided a dispute- 
settling service available to every person in the community claim- 
ing a legal remedy. This is available to everyone and the Courts 
make only a nominal charge for it. However, when a person seeks 
unsuccessfully to extract a remedy from another, it is the usual 
practice for the Courts to order the unsuccessful party to pay a 
portion of the expenses the successful party incurred by reason of 
having been brought into Court. 


The development of the collective agreement and the 
legislation under which it now exists, has sought to provide 
remedies beyond that which would have been available in a Court 
of Law under the Common Law. The jurisdiction of the Courts over 
the relationship of the parties to a collective agreement has been 
displaced and a system of difference-settlement by arbitration 
substituted to meet the wishes of the constituencies or at least 
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one of the constituencies concerned. In lieu of adhering to the 
rule of charging the unsuccessful party with the cost of the 
successful party, the usual collective agreement requires each 
party to accept responsibility for its own costs and one-half 

of the fees and expenses of the arbitrator. 


Those who wish to shift the cost of the arbitration to 
the public purse do not wish to accept the Court as the difference- 
settling medium and do not wish to revert to the common law 
position where costs are available against the unsuccessful party. 
Since the services afforded by the Courts remain open to them if 
they are prepared to forego the special privileges claimed for 
labour matters, I consider it would be unreasonable to set up, 
at public expense, another difference-settling process solely 
for the benefit of those who express a desire to be excluded 
from the operation of the process which is supplied in the Courts 
at public expenses. It would be inappropriate to set up another 
difference-settling process to administer the rules which the 
parties have themselves adopted in collective agreements. If 
they wish to keep themselves outside the sphere of the Court, 
it is only reasonable that they should support the cost of the 
system which they wish to have. 


Therefore, I recommend that the obligation for the 
payment of the cost of arbitration continue to be that of the 
parties. 


As I have already stated, the allegedly high fees 
paid to arbitrators appear to have been incurred by parties 
who were aware of the extent of the financial obligation they 
were incurring and who have shown little inclination to retain 
an arbitrator who would charge a lesser fee. 


There are isolated instances in which the fees charged 
by arbitrators are unconscionable but there is no foundation for 
the charge that fees are generally too high. 


The arbitrators most in demand, those in a position 
to charge the highest fees, usually charge $800 per day of 
sitting, including the time in which they are engaged in writing 
the award, for which no extra charge is made. The figures which 
have been presented indicate that the average of fees payable 
to arbitrators iS $600 per day. 


It must be noted that the arbitrator must, from hisotee, 
provide for his own expenses, which include the rental of an 
office, clerical help and the fees paid to professional associations; 
expenses of attending professional conferences; and the cost of the 
reports of arbitration cases and current professional periodicals. 
The overhead of an arbitrator may well absorb 15 to 20% of the fees 
he receives. Thus, the net income of an arbitrator, when compared 
with the incomes that could be earned in other areas of endeavour, 
is not excessive according to today's scales of professional 
incomes. If arbitrators were to be required to act for lesser 
fees, there would undoubtedly be a noticeable reduction in the 
quality of available services. 


If the recommendations of this report are implemented, 
there will be three distinct situations each of which merits a 


different treatment. 
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When the parties select an arbitrator without the help or 
intervention of the co-ordinating office, they are in a position to 
make with the arbitrator any agreement they wish concerning fee. 

If they do so, the payment of the fee becomes a matter of the 
contract made between them and cannot reasonably be the subject of 
any complaint. There would be no justification for imposing any 
constraints on the amount of any such fee. 


Rtethespresent® fime-~ ve Tsoynot usual for the he owkionete hoon ahs: 
fee to be negotiated between the parties and the arbitrator. Where 
that continues to be the case, the arbitrator, having agreed to act 
on the invitation of the parties -- without the intervention of 
the co-ordinating office -- the parties have tacitly agreed to pay 
the arbitrator a reasonable fee. The fee payable to the 
arbitrator should be subject to taxation before a legal officer of 
the co-ordinating office. In the interest of consistency in the 
taxation of fees, the co-ordinating office should establish, by 
regulation, and publish a tariff. 


In cases where the arbitrator is appointed by the co- 
ordinating office, the fee to be paid by the arbitrator should be 
fixed by the co-ordinating office in accordance with an established 
tariff. The parties and the arbitrator should be informed of the 
amount before the arbitrator's appointment is confirmed. 


The purpose of any tariff to be adopted is to act as a 
guide to what is considered to be a fair and equitable charge for 
the time and services involved. In this case, the discouraging 
effect on the acceptance of appointments by the most qualified 
arbitrators must be appreciated. The services of the most 
capable arbitrators might not be attracted and the high quality 
of arbitration work jeopardized if the scale were unjustifiably 
low. In the days of mounting inflation, any scale of fees must 
be capable of constant adjustment in order to represent the 
current fair value of the services performed by an arbitrator. 
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Chapter Eleven 
The Co-ordinating Office 


Throughout this report reference has been made to the 
co-ordinating office, as if I were referring to a physical location. 
The selection of this term was made with the intention of 
indicating the necessity of collating a number of inter-related 
activities and bringing them to a focus at a single point. 


To give a better understanding of a place of the co- 
ordinating office in the pattern of which my recommendations 
form part, a more detailed description of the functions that 
it will perform and the constitutional framework within which 
it will operate, are now offered. 

Functions 


Rule-making 


Its rule-making powers would be exercisable mainly 
in the areas of: 


e case-differentiation*, 
® arbitration procedures and 


e simple rules of practice for the control of the 
process and the guidance of the parties to 


arbitration 
Registry 
Because of the requirements for the deposit of certain 
papers, -- notice to arbitrate, plaintiff's statement, respondent's 
statement etc. -- the co-ordinating office would, in respect of 


arbitrations, be akin to the office of the registrar of a Court. 


* The segregation of grievances into separate categories in order 
that a grievance arbitration procedure appropriate for the 
resolution of grievance in each category may be made applicable 
Lod Gs 
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Scheduling 


Keeping up to date and available for reference lists 
containing: 


e the date fixed for the hearing of each arbitration, 


e the names of the arbitrators to be engaged in them 
and 


e the dates each arbitrator is available to hear 
arbitrations, which would be an important Factor 
in conserving the time of arbitrators and the 
parties and in the more efficient use of 
arbitrators time. 


Appointment of arbitrator 


According to my proposals, after the expiry of the 
time allowed to the parties to agree upon an arbitrator, an arbitrator 
would be appointed by the co-ordinating office. The notice of 
arbitration would, of course, have been filed in the co-ordinating 
office. In the absence of notification as to the name of an 
agreed arbitrator, the appointment of an arbitrator by the office 
could be made without further consultation with the parties. 


Monitoring of progress 


The progress of each arbitration would be kept under 
observation by the co-ordinating office in order that sanctions 
for failure to comply with the rules as to time requirements 
may be initiated by the co-ordinating office. 


Proceedings 


In a pending arbitration, a legal officer located in 
the co-ordinating office would have the power to hear and dispose 
of applications: 


e for adjournments, 

® for production of documents and 

@® concerning preliminary objections. 
Recruitment and Indoctrination of prospective arbitrators 


This function will be an important and exacting one. 
Through the use of the statistical information, the gathering of 
which will be another function of the co-ordinating office, 
reasonable predictions of the needs for arbitrators would be 
possible and would enable the co-ordinating office to take steps 
to meet them. 


Persons considered to be suitable to act as arbitrators 
would be sought out. Their capabilities would be assessed and 
sufficient training and indoctrination given to assure reasonable 
competence. Experience could be afforded by appointments by the 
co-ordinating office to conduct actual arbitrations. 
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Research and Statistics 


Statistics on grievance resolution, not now anywhere 
available, should be assembled for use within the co-ordinating 
office as well as for general use. The design of a system for 
statistical information which is meaningful is a professional one, 
requiring the collaboration of the persons by whom the 
information will be used, the professional statisticians whose 
expertise is the determination of the source of such information 
and the persons who would be called upon to furnish the required 
figures. It is fundamental that every statistic which may he 
useful should be recorded, that no statistic should be sought 
for which no use can be foretold and that each statistic should 
be reported but once. 


According to the information which has been furnished 
to me, the volume of statistics which would be so involved is 
comparatively small and would not entail an elaborate system. 


Education and Development 


The scope of the function of the co-ordinating office 
in this area is more fully explored in Chapter 12. 


Review and Reporting 


The present state of the arbitration process appears 
to have come about largely because no one in particular has 
been responsible for assessing its performance and proposing 
reforms. 


The co-ordinating office, if to it be committed the 
functions above outlined, will be in a unique position to keep 
the arbitration phase of grievance resolution under constant 
surveillance and to formulate and introduce remedies as soon as 
the need for them has become apparent. It should be charged 
with this responsibility and required to make, from time to 
time, any changes which can be brought about by the exercise of its 
rule-making procedure. 


It should further be required to forward to the Minister 
of Labour for presentation to the Legislature, an annual report, 
including recommendations for any changes in grievance resolution 
procedures which require statutory amendments for their 
implementations. 


Constitution 


The constitution of the co-ordinating office must take 
into account that all the functions to be performed by it are 
not Of an identical nature. Some, like rule-making, are largely 
legislative; some are judicial and others are purely administrative. 


Some of the activities proposed to be allocated to the 
co-ordinating office are now being performed by the Ontario Labour- 
Management Arbitration Commission. Others come within the scope 
of the authority conferred on that Commission by its statute. Still 
others would require the exercise of powers which the Commission 
does not have now. 
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The first question to be answered is whether what I 
propose can be best accomplished by expanding the jurisdiction of 
the Commission. No doubt that would be legislatively possible. 
But the significance of the changes which will take place will 
be more readily appreciated by those required to deal with the 
co-ordinating office if all of its responsibilities were 
committed to a newly constituted authority, the present Labour- 
Management Arbitration Commission being wound up. For 
identification I will use the designation "Grievance Resolution 
Authority" in referring to the authority to be newly constituted. 


Legislative Function 


In the promulgation of its policies and the enactment of 
rules and regulations the "Grievance Resolution Authority" will 
be required to act legislatively. To obtain a high level of 
effectiveness in this aspect of its work, compliance with 
certain conditions and criteria is essential. Its impartiality, 
objectivity and independence must be unquestionable. Its size 
must be limited. Being principally a policy-making body, it must 
refrain from interference with the implementation of its policies 
and the administration of its rules and regulations. 


The Ontario Labour-Management Arbitration Commission 
is required by law to be composed of a chairman, three representatives 
of employees and three representatives of employers. That 
requirement has lessened the ability of that Commission to fully 
exert its potential influence. The naming of a representative 
presupposes that he or she will express the views of those 
represented. There should be no such limitation on the members 
of the "Grievance Resolution Authority." Those who agree to 
discharge the responsibilities of that Authority will be committed 
to making decisions which they believe will best achieve the 
objectives of the Authority. In this, they should represent 
the public and perform their duties without undue regard to 
the wishes of any segment of the public. 


It is unfair, in appointing a person to a body exercising 
such legislative powers as will be used in grievance arbitration, 
to restrict his usefulness by styling him as a representative 
of any identifiable constituency. The public interest in the 
promotion of good industrial relations demands that the members 
of the Authority not only represent the employers and the employees 
but that they represent equally those members of the public who 
are neither employers nor employees. In legislating the affairs 
of employers and employees it must give priority to the public 
good. It should be kept in mind that the Authority will not be 
dealing with employers and unions which have accepted the task 
of providing a self-designed procedure but -- in the main, if not 
exclusively -- with the residue of employers and unions which have, 
by decision or neglect, left differences to be resolved by 
arbitration according to the manner provided by statute or regulation. 
Having chosen to come under the aegis of the Authority, I see no 
reason why, employers and employees should have particular 
representation on the Authority. 


A small body will operate more effectively than a large 
one. A small body is more easily convened and generates more 
general participation of its members and more fruitful discussion 
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of the matters before it. Personally I would prefer to see 
the membership limited to three; five would be the upper limit 
I would be prepared to recommend. 


Administrative Function 


The members of the Authority must be empowered to employ 
an adequate staff to implement the policies adopted and administer 
the activities of the authority; the key member of the staff 
would be the administrator. 


The success of the operation of the Authority will depend 
on the quality of the administrator and the observance, by 
the Authority, of the dichotomy between its function and that of the 
administrator. 


Any possible candidate for the post of administrator 
must have a background of proven performance in the field of 
industrial relations and must have the competence necessary to 
devise, assess and apply plans for the various administrative 
functions of the Authority. The administrator's status must 
command recognition from the people with whom he will be in 
contact and respect from the staff. 


The administrator must be able to distinguish between 
the respective functions of the Authority and the administrator, 
disposing promptly of those which come within his authority 
and referring to the attention of the Authority those matters 
Which TreQuiresact lon. DY Lt. 


In order to attract and hold an administrator having 
the necessary qualifications, the salary range established must 
be competitive with what a person with similar capacity would 
receive in the private sector. It would be regrettable that the 
recruitment of a suitable administrator were made difficult 
becuase of any attempt to equate the salary range to the 
existing ranges in the Ontario Public Service. Unless adminstration 
of the Authority can be placed in the hands of a properly qualified 
person, the full usefulness of the Authority will be sacrificed. 


Adjudicative Function 


In order to deal with preliminary objections, adjournments 
and the production of documents, the Authority must be provided 
with a legal officer, whose jurisdiction would be similar to that 
now exercised by a Master in the Courts. 


It is essential that the person acting as legal officer 
should have legal training and, at least, a limited experience in 
arbitration. In view of what would be anticipated to be the 
volume of adjudicative work to be performed, the duties of the 
legal officer, for the time being, could be performed by the 
administrator, if he had the necessary qualifications. 


By the melding of these functions into one cohesive 
apparatus, the process of arbitration acquires greater efficiency. 
However, the arbitration process, flexibility will not be sacrificied 
because the rein by which it is lead will be a loose one. The 
Authority will provide a vantage point from which the process 
can be continually scrutinized and a ready means of accomplishing 
adjustments which will be necessary from time to time. 


69 


To those who may be apprehensive that they will be 
subjected to rigid control by the Authority, I would point out 
that they are always free to remove themselves from thatsicontrol by 
evolving a self-designed code of grievance resolution. 


The universal adoption of self-designed procedure 
of grievance resolution is the ultimate goal toward which the 
parties to collective agreements should be moving. Therefore, 
it may be appropriate that the procedure which becomes operative 
only in default of such self-designed procedure, should include 
some objectionable features. These features may encourage more 
parties to devise their own plan and so avoids the mica stonwn.en 
they object. My recommendations have not been designed to this 
end; however, if it should be the result, it will not be a matter 
of regret to me. 


|, therefore recommend: 


e@ That there be a grievance resolution authority to exercise powers and 
perform functions with respect to grievance arbitration: 


@ a) That the authority consist of three members appointed by the 
Lieutenant Governor in Council; 


b) That no member thereof shall be appointed as a representative of 
any constituency of the people of Ontario, that each appointee 
shall be appointed solely because of his ability, independence 
and objectivity with respect to industrial relations matters: 


e@ That the powers, duties and functions of such authority shall be those of 
the present Labour Management Arbitration Commission* and such additional 
powers, if any, as the authority shall require for the performance of the 
functions recommended to be assigned to it: 


e That the activities for which the authority shall be responsible shall be, 
as far as is practicable, carried on in and from one co-ordinating 
office: 


e That the functions of the authority shall include: 


a) the recruitment, training and approval of persons it considers 
suitable to act as arbitrators; 


b) the appointment of an arbitrator where the parties to an 
arbitration have failed to agree on an arbitrator within the 
time allowed to them to do so; 


c) the maintenance of a registry for the receipt of notices, 
statements etc. required to be deposited in the co-ordinating 
office; 


d) the monitoring of the progress of every arbitration for the 
purpose of observing whether the rules and regulations are 
being observed; 
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* See Appendix D for the texts of relevant sections of The Ontario Labour 
Management Arbitration Commisston Act R.S.0. 1970 Chapter 320 
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e) the maintenance of a scheduling service to facilitate the parties 
in finding and selecting an available arbitrator and to bring 
about the better utilization of arbitrators time; 


f) the collection and collation of statistics relating to grievance 
resolution; 


g) the stimulation and support of research directed to improvement 
in grievance resolution and grievance arbitration; 


h) the promotion of educational activities: 


a) for those concerned in collective bargaining and in the 
formation of collective agreements to improve the quality 
of the provisions in collective agreements for 
grievance resolution; 


b) for those concerned with the pre-arbitration phases of 
grievance resolution particularly at the level of shop 
stewards and foremen; 


c) generally to enhance the understanding and appreciation 
of industrial relations in the social structure of 
Ontarlo; 


—~e 
~~ 


the making of rules and regulations for the more effective 
carrying out of its responsibilities including the establishing of 
tariffs of arbitrators fees and of the fees to be collected by the 
authority for such services as it provides to employers and 
employees; 


That, in order to discharge its duties and to implement its rules and 
regulations, the authority employ an adequate staff to be under the 
immediate direction of a fully qualified administrator having extensive 
experience in industrial relations matters. 
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Chapter Twelve 


Education and Development 


Arbitration is an element in maintaining industrial 
peace when it replaces work stoppage. Nevertheless, every 
arbitration is the result of the failure of the parties to 
find a consensual solution for their difference. 


In the long run, the frequency of arbitration and its 
overall cost will be reduced only by decreasing the number of 
occasions when the parties abdicate their responsibility to 
come to some agreement and permit a third party to impose a 
solution. It is reasonable to expect that harmony in the 
work place will be more likely when the parties have reached 
a solution on their own -- without arbitration. 


This view may not be accepted in those quarters where 
resort to the grievance procedure is a matter of strategy, 
rather than the result of the impact of an employment practice 
which requires adjustment. But the great variation in the 
incidence of grievancesin different enterprises of comparable 
Size indicates the scope for improvement in some enterprises 
in employer-employee relations. 


Over a long period of time and without any assistance 
from the outside, employers and employees will, no doubt learn 
the advantages of settling more of their own differences and 
the manner in which this can be done. In view of the 
present atmosphere in most enterprises, it is unlikely that 
this will occur soon; it is even more unlikely that it will 
occur without some external stimulus. The possibilities of 
efforts directed to this end by the authority are practically 
unlimited. There are several levels at which the work of the 
authority could be directed. 


At the level of the employer and the union, information 
should be collected as to various schemes which have been 
tried and the success or failure which has attended the use of 
them. This information should be furnished to all employers 
and unions so that the vision of the parties responsible for 
the formation of the collective agreement will be enlarged. 


The collection and dissemination of this information 
would be part of the research program of the authority. Other 
elements of that program should entail the use of research 
grants, fellowships and scholarships to promote investigation 
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and studies by those already interestedinthe field in 
industrial relations, as well as to induce other to engage 
in the field. 


Perhaps the most fertile field for improvement 
in working relations would be at the level of the work - 
place. Here, the development of conferences and seminars, 
particularly those which would bring together both stewards 
and supervisors, could add a new dimension to the training which, 
now if available, is usually afforded separately. 


At two levels, the authority should encourage the 
Community Colleges to expand their work in industrial 
relations education. The development of programs of particular 
significance to local industries would not only make instruction 
in these areas more accessible but should make the content 
of the courses more realistic and provide both employee and 
employer with a better understanding of the means of accomplishing 
industrial peace. 


i In order that full advantage might be taken of these 
courses, authority should urge local industries to increase 
the participation of their staff numbers in the programs. At 
the pre-employment level, the co-operation of Community Colleges 
should be sought in order that instruction in the technological 
areas at least introduces students to the importance of 
maintaining good industrial relations and to some of the 
fundamental principles to be observed in doing so. In this 
latter connection, perhaps the most important result would be an 
increase in the general appreciation of the importance to the 
community of good industrial relations. 


The recent interest that has been shown in the 
improvement of the Quality of Working Life makes it an area 
to which more attention must be directed in the immediate future. 
The social implications of the possibilities of programs directed 
to this end may require that they be, chiefly, the concern of 
other agencies. Nevertheless, the potential of such programs 
for the betterment of the life of the industrial community must 
be recognized by the association of the authority with the 
existing programs in this field and by its readiness to participate 
in future programs which evidence concern for the Quality of 
Working Life. 


If the educational activities of the authority bring 
about an improvement in the manner in which grievances are 
resolved or any reduction in the incidence of grievances to be 
resolved, the authority will have aided materially in the 
development of better industrial relations. 


To make it possible for the authority to engage in 
educational activities such as have been outlined, it must be 
furnished with a budget specially earmarked for that purpose. 
However, it should not be used as a conduit pipe to administer 
a budget which has been predestined for a particular project. 
The administration of the budget which is furnished to it for 
education should be in its sole discretion, which, of course, 
whould be exercised in the light of its knowledge of related 
educational or research programs. 
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Envot 


When | was asked to undertake an examination of the grievance 
arbitration procedure in Ontario, my almost complete unfamiliarity with 
the subject assured that | would approach the task with a mind that was, on 
that subject, not only open but blank. Since then | have suffered from no 
lack of opportunity to improve my knowledge: arbitrators, counsel, union 
representatives, personnel managers and a large section of the general 
public have answered my questions and afforded me more information than | 
expect | have absorbed. 


My report represents my best efforts towards a more effective 
grievance procedure but, as | brought my inquiry to a conclusion, | have 
been left with the uncomfortable feeling that | have been dealing with 
symptoms only and that the underlying causes remain to produce more symptoms. 


Without referring to any particular situation, | have felt that, 
even where industrial relations are good, the atmosphere is that of an 
armed truce which is not expected to be permanent: that, even when the 
relationship may appear cordial, there are intimations of mutual distrust 
which linger but a little below the surface: and that there has been a 
failure to achieve a commitment to a common goal. 


No doubt these attitudes have historical roots. But the acceptance 
that it must be so obscures the possibilities of the future to which the 
present is but a prelude. In particular there are some basic considerations 
the influence of which on the development of industrial relatfions should be 
given more recognition. 


A realignment of the respective roles of employer and employees, which 
have maintained during the memory of people now living, is taking place. The 
growing importance of the enhancement of the quality of working life indicates 
the direction the changes are most likely to take. The expectation of employers 
that employees will accept a greater responsibility for the achievement of the 
goals of the enterprise will be realized only by a correlative transfer of 
authority from the employer to the employees: the employees, seeking greater 
authority and a larger measure of self-determination, must come to realize that 
greater authority is inseparable from greater responsibility. 


Such a shift will entail the acceptance of new concepts not only by 
the employer and employee but by the unfon as bargaining agent which will not, 
as is often feared, lose its influence, but find, as its members become more 
intimately integrated into the organization by which they are employed, that 
is drawn into a closer relationship and a more cooperative association with 
the enterprise. 75 


Without suggesting that there are no further areas in which may be 
sought the realization of the aspirations of labour, it is well to keep in 
mind that present conditions in Ontario are preferable to what prevails in 
many other countries. Employers, employees and unions have a common interest 
in making the most of the social and economic atmosphere in which we live: we 
are not exempt from influences which would destroy what we have. The 
preservation and improvement of what we enjoy is important to every element 
of society: the risk of loss of the freedoms which have given all of us the 
right to disagree may be of more serious consequence than the concessions 
necessary from everyone to achieve the unity of purpose which will ensure the 
survival of the way of life so deservedly valued. 
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Appendix A 


_summary of Recommendations | 


The Real Solution: A Self-designed Code 


Chapter 6: 


FS That parties to every collective agreement be encouraged to formulate a 
code of arbitration procedure in a document separate from the collective agree- 
ment. 


Ls That the procedure to be set out in such code be considered to be of 
continuing application and to be subject to review and amendment as circumstances 
dictate. 


oie That, the incorporation of the provisions of that code into a collective 
agreement by specific reference thereto, shall be deemed to satisfy the require- 
ments of section 37(1) of The Labour Relations Act. 


4, That, to enable the parties to a collective agreement to adopt such a 
code and amend it as required, 


a) section 45(1) of The Labour Relations Act be amended to authorize 
a notice to bargain with respect to a code of grievance procedure 
to be given at any time during the term of the collective agree- 
ment or during the course of the bargaining for a renewal of a 
collective agreement. 


b) that section 41 of The Labour Relations Act be amended to provide 
that a code of grievance procedure shall not of itself be deemed 
to be a collective agreement except to the extent to which that 
code is, by the terms of the collective agreement, made applicable 
to the settlement of the differences arising under that collective 
agreement. 


ae That, to afford greater scope for the development of grievance resolution 
procedures: 


a) section 37(1) of The Labour Relations Act be amended to read as 
follows: 


"Every collective agreement shal] provide for the final and 
binding settlement by arbitration or otherwise without stoppage 
of work, of all differences between the parties arising from 
the interpretations, applications, administration or alleged 
violation of the agreement, including any question as to whether 
a matter is arbitrable'’. 


y 


b) section 112a of The Labour Relations Act be amended to allow 
parties to a collective agreement to provide therein that the 
provisions of section 112a do not apply to grievances arising 
under that agreement 


The Arbitral Body 
Chapter 7: 


‘ie That grievance arbitration continue to be conducted by ad hoc 
arbitrators, selected by the parties or, when the parties are unable to agree 
upon an arbitrator, appointed by the co-ordinating office. 


2. That, except where the parties have otherwise provided in writing, 
every arbitration shall be conducted before one arbitrator. 


3. That, during a transitional pertod of 2 or 3 years, either party to 
any arbitration conducted under the normal procedure shall have the right, but 
shall not be required, to appoint an assessor to sit with the arbitrator 

and to advise him with respect to any matter on which the arbitrator wishes 
the assistance of the assessor 


L, That, an assessor shall not participate in the award or record his 
assent to or dissent from it 


nig That, the arbitrator, the opposite party and the co-ordinating officer 
be advised: 


e of the name of the assessor first appointed not less than 72 
hours 


e of the name of any assessor subsequently appointed not less than 
24 hours 


prior to the time fixed for the hearing of the arbitration. 


6. That the obligation for the payment of the cost of the arbitrator continue 
to be that of the parties. 


Solutions Recommended 
Chapter 8: 


i That the parties to a collective agreement may apply to the Supreme 
Court of Ontario for the interpretation by that Court, or an arbitrator may 
state a case for the opinion of the Court as to the interpretation of any 
statutory provision or any regulation having the force and effect of a statute. 


2. That the Labour Relations Act, The Rights of Labour Act and the Rules 
of Practice of the Supreme Court of Ontario be amended to the extent necessary 
to carry into effect the foregoing recommendation 


3. That, the rules to be made for the conduct of arbitration for which 
the parties have not made other provisions shall: 


e establish categories of grievances according to thelr subject 
matter 


e designate what grievances are to be included In each category 
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e specify, for each category of grievance, the procedure to be 
followed in the appointment of an arbitrator and the conduct 
of the arbitration 


h, That, initially three procedures be provided to be titled respectively 
"Special'', ''normal'' and ''interpretive'’. 


Ds That, until other procedures are established by the co-ordinating 
office in every grievance arbitration the parties shall conform to the normal 
procedure unless: 
e both parties have signed a written waiver setting out an alternative 
procedure to be followed with respect to it, a copy of which 
waiver shall have been deposited in the co-ordinating office 


e the grievance is within a category for which expedited procedure 
is specified 


@ the parties have invoked the Interpretive procedure 
6. That, the provistons to be included in each of the foregoing three 


procedures be respectively as hereafter set out under the title of each 
procedure 


Expedited Procedure 


a The notification of either party of its desire to submit a difference 
to arbitration shall: 


@ be in writing 
e contain the details of at least one available arbitrator* 


@ be delivered to the opposite party and deposited in the co-ordin- 
ating office not later than the 5th day after R day** 


Agreement on Arbitrator 
8. If the parties agree upon an available arbitrator 
e that arbitrator shall fix the date and place for the hearing of 
the arbitration which date shall not be later than the J4th 
day after R day 


@ on the day fixed, the arbitrator shall proceed to hear the 
arbitration 


e@ the name of the arbitrator and the place fixed for the hearing of 
the arbitration shall be communicated to the co-ordinating office 


Failure to agree on Arbitrator 
9. e if the arbitration does not proceed by R + 14 day, the legal 


officer of the co-ordinating office shall, on R + 15 day, appoint 
an arbitrator and shall fix the date and place of hearing which 


* See Chapter 8 
** See Chapter 8 


ey 


shall not be later than R + 25 days. 


e@ the co-ordinating office shall notify each of the parties of the 
name of the arbitrator so appointed and the date and place of 
hearing. 


e if the respondent proposes to raise any preliminary objection, 
the arbitrator shall be so advised immediately upon his 
appointment: at the same time, the applicant shall! also be 
advised. 


The Award 


10. @ at the conclusion of the hearing, the award of the arbitrator 
shall be made orally and its purport only reduced to writing 
unless the arbitrator is of the opinion that, to arrive at a 
proper disposition of the matter, further time is required. 


@ every award shall be non-precedential and no reasons in writing 
shall be delivered unless at the express request of one or more 
of the parties or the arbIitrator consider it desirable to deliver 
reasons: the cost of the preparation of the written reasons for 
award shall be born by the party or parties requesting them. 


e the arbitrator shall deliver to each of the parties a copy of 
the award and send one copy to the co-ordinating office 


Normal Procedure 


a The notice by either party of its desire to submit the difference to 
arbitration shall: 


e be in writing 
@ contain the names of at least two available arbitrators 


@ be delivered to the opposite party and deposited In the co-ordin- 
ating office not later than the 10th day after R day 


Agreement Upon Arbitrator 


V2 If the parties, not later than the 20th day after R day, agree upon an 
available arbitrator: 


e that arbitrator shall fix a date and place for the hearing of the 
arbitration which date shall not be later than the 50th day after 
R day 


@ the name of the arbitrator and the date and place fixed for the 
hearing of the arbitration shall be communicated to the co-ordin- 
ating office 


Failure to agree upon Arbitrator 

lies If the parties fail to agree on an available arbitrator within 20 days 
after R day the legal officer of the co-ordinating office, on this 25th day 
after R day shall: 


e appotnt an arbitrator 
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e fix the date and place for the hearing of the arbitration which 
date shall not be later than the 50th day after R day 


e@e advise the parties of such an appointment, date and place 
Applicant's Statement 
14. Not later than the 15th day after R day, the applicant may deliver to 
the respondent and deposit in the co-ordinating office a statement in writing 
setting out: 

@ the nature of its complaint 

@e the relief sought 

e the facts alleged by it which are in dispute 


e the facts alleged by it which are not in dispute 


If the applicant fails to deliver such a statement, Its notice to 
arbitrate shall be deemed to be its ''statement''. 


Respondent's Statement 

15 Not later than the 25th day after R day, the respondent shall deliver 
to the applicant and deposit in the co-ordinating office a statement in 
writing setting out: 


e the position it takes with respect to the applicants claim 


e the facts alleged by the applicants statement which it does not 
dispute 


e the facts alleged by the applicants statement which it disputes 


@ other relevant facts which have not been included in the appli- 
cants statement 


e details of any preliminary objection it proposes to raise and the 
grounds which it alleges in support of such objections 


Expedited and Normal Procedure 
Extension of Time and Adjournments 


16. @ an application for either an extension of time or an adjournment 
which, if granted, would defer the hearing of an arbitration 
beyond the last day fixed by the rules for its hearing may be 
granted only by a legal officer of the co-ordinating office 


e if such application be granted, the legal officer shall fix the 
date on and time at which the arbitration shall be heard 


Adjournment of Hearing 


ae Where an adjournment of the hearing becomes necessary because the 
hearing could not be concluded In the time set aside for it, the arbitrator 
shall adjourn the hearing to reconvene at the earliest possible date he is 
available to hear it, and the arbitration shall be heard on the date so fixed. 


8] 


Interlocutory Matters 


18. @ with the concurrence of both parties, an application for the 
hearing of any preliminary objection proposed to be made before 
an arbitrator may be made to a legal officer of the co-ordinating 
office 


@ the legal officer may himself hear and dispose of such preliminary 
objection or may, in the exercise of his discretion, refer the 
hearing and disposition of it to the arbitrator 


@ without leave granted by a legal officer of the co-ordinating 
office, no preliminary objection shall be heard unless particulars 
thereof shall have been set out in the statement of the party 
proposing to make it 


e unless a preliminary objection has been finally disposed of by a 
legal officer, the arbitrator shall hear the argument thereon at 
the opening of the arbitration and shall thereafter proceed to 
complete the hearing of the arbitration whether or not he has 
disposed of the preliminary objection 


19. On application, of which notice shall have been given to the opposite 
party, a legal officer of the co-ordinating office may order a party: 


@ to produce any relevant documentary evidence in its possession or 
control or 


@ to furnish such particulars of its statement as shall be necessary 
to delineate the issues which are to be deemed by the arbitrator 


20: That the Labour Relations Act, The Rights of Labour Act and The Rules 
of Practice of the Supreme Court of Ontario be amended to the extent necessary 
to implement the foregoing recommendations. 


Proposals Considered 
Chapter 9: 


is With respect to the Interim remuneration of a grievor whose discharge 
is the subject matter of a grievance, |, therefore recommend: 


@e That, where any adjournment of an arbitration which fs proceeding 
under expedited procedure is sought, as a condition of its granting, 
the party or parties seeking the adjournment shall undertake that, 
from the date of the granting of the adjournment until the final 
disposition of the grievance, the grievor will receive, currently, 
an amount equal to the basic pay which the grievor was entitled to 
receive at the date of discharge such amount to be paid by the 
party seeking the adjournment or, if the adjournment is sought by 
both parties, equally by them. 


Whence Arbitrators 
Chapter 10: 


16 That, the obligation for the payment of the cost of arbitration 
continue to be that of the partles. 
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The Co-ordinating Office 
Chapter Il: 


sis That there be a grievance resolution authority to exercise powers and 
perform functions with respect to grievance arbitration: 


Zl. e that the authority consist of three members appointed by the 
Lieutenant Governor in Council: 


@ that no member thereof shall be appointed as a representative of 
any constituency of the people of Ontario, that each appointee 
shall be appointed solely because of his ability, independence 
and objectivity with respect to industrial relations matters: 


a That the powers, duties and functions of such authority shall be 
those of the present Labour Management Arbitration Commission* and such 
additional powers, if any, as the authority shall require for the performance 
of the functions recommended to be assigned to it. 


4. That the activities for which the authority shall be responsible shall 
be, as far as is practicable, carried on in and from one co-ordinating 
office. 

Be That the functions of the authority shall include: 


@ the recruitment, training and approval of persons it considers 
suitable to act as arbitrators; 


@ the appointment of an arbitrator where the parties to an 
arbitration have failed to agree on an arbitrator within the 
time allowed to them to do so; 


@e the maintenance of a registry for the receipt of notices, 
statements etc. required to be deposited in the co-ordinating 
office; 


e the monitoring of the progress of every arbitration for the 
purpose of observing whether the rules and regulations are 
being observed; 


e the maintenance of a scheduling service to facilitate the parties 
in finding and selecting an available arbitrator and to bring 
about the better utilization of arbitrators! time; 


e the collection and collation of statistics relating to grievance 
resolution; 


e the stimulation and support of research directed to improvement 
in grievance resolution and grievance arbitration; 


@ the promotion of educational activities: 


a) for those concerned in collective bargaining and in the 
formation of collective agreements to improve the quality 
of the provisions in collective agreements for 
grievance resolution; 


* See Appendix D for the texts of relevant sections of The Ontario Labour 
Management Arbitration Commission Act R.S.0. 1970 Chapter 320 
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b) for those concerned with the pre-arbitration phases of 
grievance resolution particularly at the level of shop 
stewards and foremen; 


c) generally to enhance the understanding and appreciation 
of industrial relations in the social structure of 


Ontario; 


the making of rules and regulations for the more effective carrying 
out of its responsibilities including the establishing of tariffs 
of arbitrators fees and of the fees to be collected by the 
authority for such services as it provides to employers and 


employees; 


6. That, in order to discharge its dutles and to implement its rules 
and regulations, the authority employ an adequate staff to be under the 
immediate direction of a fully qualified administrator having extensive 


experience in industrial relations matters. 
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Appendix B 


Extracts from The Hospital 
Labour Disputes Arbitration Act 


2. -(1) This Act applies to any hospital employees to whom The 
Labour Relations Act applies, to the trade unions and councils 
of trade unions that act or purport to act for or on behalf of 
any such employees, and to the employers of such employees. 


(2) Except as modified by this Act, The Labour Relations 
Act applies to any hospital employees to whom this Act applies, 
to the trade unions and councils of trade unions that act or 
purport to act for or on behalf of any such employees, and to 
the employers of such employees. 
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Appendix C 


Extracts from 
The Labour Relations Act 


RSO 1970 C 232 


37.-(1) Every collective agreement shall provide for the final 
and binding settlement by arbitration, without stoppage of 

work, of all differences between the parties arising from the 
interpretation, application, administration or alleged violation 
of the agreement, including any question as to whether a matter 
is arbitrable. 


(2) If a collective agreement does not contain such a 
provision as is mentioned in subsection 1, it shall be deemed 
to contain the following provision: 


Where a difference arises between the parties relating to the 
interpretation, application or administration of thls agreement, 
including any question as to whether a matter is arbitrable, or 
where an allegation is made that this agreement has been violated, 
either of the parties may, after exhausting any grievance 
procedure established by this agreement, notify the other party 
in writing of its desire to submit the difference or allegation 
to arbitration and the notice shall contain the name of the 
first party's appointee to an arbitration board. The recipient 
of the notice shall within five days inform the other party of 
the name of its appointee to the arbitration board. The two 
appointees so selected shall, within five days of the appointment 
of the second of them, appoint a third person who shall be the 
chairman. If the recipient of the notice fails to appoint an 
arbitrator, or if the two appointees fail to agree upon a 
chafrman within the time limited, the appointment shall be made 
by the Minister of Labour for Ontario upon the request of either 
party. The arbitration board shall hear and determine the 
difference or allegation and shall issue a decision and the 
decision is final and binding upon the parties and upon any 
employee or employer affected by it. The decision of a majority 
is the decision of the arbitration board, but If there is no 
majority the decision of the chairman governs. 


(3) If, in the opinion of the Board, any part of the 
arbitration provision, including the method of appointment of 
the arbitrator or arbitration board, is inadequate, or if the 
provision set out In subsection 2 is alleged by either party to 
be unsuitable, the Board may, on the request of elther party, 
modify the provision so long as it conforms with subsection 1, but, 
until so modified, the arbitration provision in the collective 
agreement or in subsection 2, as the case may be, applies. 
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(4) Notwithstanding subsection 3, if there is failure to 
appoint an arbitrator or to constitute a board of arbitration 
under a collective agreement, the Minister upon the request of 
either party, may appoint the arbitrator or make such appointments 
as are necessary to constitute the board of arbitration as the 
case may be, and any person so appointed by the Minister shall 
be deemed to have been appointed in accordance with the collective 
agreement. 


(5) Where the Minister has appointed an arbitrator or the 
chairman of a board of arbitration under subsection 4, each of 
the parties shall pay one-half the remuneration and expenses 
of the person appointed, and, where the Minister has appointed 
a member of a board of arbitration under subsection 4 on failure 
of one of the parties to make the appointment, that party shall 
pay the remunerations and expenses of the person appointed. 


(5a) Except where a collective agreement states that this 
subsection does not apply, an arbitrator or arbitration board 
may extend the time for the taking of any step in the grievance 
procedure under a collective agreement, notwithstanding the 
expiration of such time, where the arbitrator or arbitration 
board is satisfied that there are reasonable grounds for the 
extension and that the opposite party will not be substantially 
prejudiced by the extension. 


(6) Where a difference has been submitted to arbitration 
under this section and a party to the arbitration complains 
to the Minister that the arbitrator or the arbitration board, 
as the case may be, has failed to render a decision within a 
reasonable time, the Minister may, after consulting the parties 
and the arbitrator or the arbitration board, issue whatever 
order he considers necessary in the circumstances to ensure that 
a decision will be rendered in the matter without further undue 
delay. 


(7) An arbitrator or the chairman of an arbitration board 
as the case may be, has power, 


(a) to summon and enforce the attendance of witnesses and 
to compel them to give oral or written evidence on 
oath in the same manner as a court of record in civil 
cases; and 


(b) to administer oaths, 


and an arbitrator or an arbitration board, as the case may be, 
has power, 


(c) to accept such oral or written evidence as the 
arbitrator or the arbitration board, as the case may. 
be, in its discretion considers proper, whether admi- 
sible in a court of law or not; 
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to enter any premises where work is being done or 

has been done by the employees or in which the 

employer carries on business or where anything is 
taking place or has taken place concerning any of 

the differences submitted to him or it, and inspect 

and view any work, material, machinery, appliance 

or article therein, and interrogate any person respect~- 
ing any such thing or any of such differences; | 


to authorize any person to do anything that the 
arbitrator or arbitration board may do under clause 
d and to report to the arbitrator or the arbitration 
board theron. 


(8) Where an arbitrator or arbitration board determines that 
an. employee has been discharged or otherwise disciplined by an 
employer for cause and the collective agreement does not contain 
a specific penalty for the infraction that is the subject-matter 
of the arbitration, the arbitrator or arbitration board may 
substitute such other penalty for the discharge or discipline as 
to the arbitrator or arbitration board seems just and reasonable 
in all the circumstances. 


(9) The 
is binding. 


(a) 
(b) 


(c) 


(d) 


decision of an arbitrator or of an arbitration board 


upon the parties; and 


in the case of a collective agreement between a 

trade union and an employers! organization, upon 

the employers covered by the agreement who are affected 
by the decision; and 


in the case of a collective agreement between a 
council of trade unions and an employer or an 
employers! organization, upon the members or 
affiliates of the council and the employer or 

the employers covered by the agreement, as the case 
may be, who are affected by the decision; and 


upon the employees covered by the agreement who 
are affected by the decision, 


and such parties, employers, trade unions and employees shall do 
or abstain from doing anything required of them by the decision. 
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(10) Where a party, employer, trade union or employee has 
failed to comply with any of the terms of the decision of an 
arbitrator or arbitration board, any party, employer, trade 
union or employee affected by the decision may, after the 
expiration of fourteen days from the date of the release of 
the decision or the date provided in the decision for compliance, 
whichever is later, file in the office of the Registrar of the 
Supreme Court a copy of the decision, exclusive of the reasons 
therefor, in the prescribed form, whereupon the decision shall 
be entered in the same way as a judgement or order of that court 
and is enforceable as such. 


(11) The Arbitrations Act does not apply to arbitrations 
under collective agreements. 
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Appendix D 


The Ontario Labour Management 
Arbitration Commission Act 


RSO 1970 C 320 
Y. ‘In“this Act, 


(a) ''Commission'! means The Ontario Labour-Management 
Arbitration Commission; 


(b) ''Minister'' means the Minister of Labour; 


(c) "regulations" means the regulations made under this 
Act. 


2.-(1) The commission known as The Ontario Labour-Management 
Arbitration Commission is continued. 


(2) The Commission shall consist of seven members appointed 
by the Lieutenant Governor in Council, of whom one shall be 
designated as chairman to hold office during the pleasure of the 
Lieutenant Governor in Council. 


(3) Three members of the Commission shall be representatives 
of employers and three members shall be representatives of 
employees. 


(4) The representatives of employers and employees on the 
Commission shall be appointed for terms of one, two or three 
years and are eligible for reappointment. 


(5) Vacancies in the membership of the Commission caused 
by death, resignation or otherwise may be filled by the Lieutenant 
Governor in Council. 


(6) The members of the Commission shall receive such remu- 
neration and expenses as the Lieutenant Governor in Council may 
determine. 


(7) The Commission may appoint such officers and clerks as 
are necessary for the proper conduct of its work and, subject to 
the approval of the Lieutenant Governor in Council, may fix their 
salaries. 


3.-(1) The Commission may issue its approval to any person 
whom it considers suitable to act as an arbitrator. 
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(2) The Commission shall cause to be entered in a register 
maintained for the purpose the name of every person to whom its 
approval is issued under subsection 1. 


(3) The Commission may, after a hearing which may be either 
public or in camera as it considers proper, refuse to issue its 
approval or may suspend or revoke its approval. 


(4) There shall be a verbatim record of every such hearing. 


(5) Where the Commission refuses to issue its approval to any 
person or suspends or revokes its approval of any person, he may 
within fifteen days after receipt of the decision of the Commis- 
sion, appeal to a county or district judge of the county or district 
court of the county or district in which he resides and if the 
judge finds, upon the record or other evidence admitted by his 
leave, that there has been a denial of natural justice occasioned 
by the action of the Commission he may make such order as he 
considers proper, and thereupon the Commission shall act accordingly. 


4.-(1) The Commission may employ on a full-time basis such 
persons as it considers necessary to act as arbitrators and may fix 
therr salaries. 


(2) In order to ensure adequate levels of remuneration for 
arbitrators who act part-time, the Commission may schedule 
assignments and adopt such other methods and procedures as it 
considers proper. 


5. The duties and functions of the Commission are to, 


(a) maintain for the use of parties to an arbitration a 
register of approved arbitrators; 


(b) assist arbitrators by making the administrative ar- 
rangements required for the conduct of arbitrations; 


(c) sponsor training programs for arbitrators; 


(d) sponsor the publication and distribution of information 
in respect of arbitration processes and awards; and 


(e) sponsor research in respect of arbitration processes 
and awards. 


6.-(1) The Commission may collect such fees for services 
provided to employers and employees as are fixed by the regula- 
tions. 


(2) Fees collected by the Commission shall be expended to 
defray its expenses in carrying out its duties and functions. 
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7.-(1) The Commission shall report annually to the Minister 
upon the affairs of the Commission. 


(2) The Minister shall submit the annual report to the 
Lieutenant Governor in Council and shall then lay the report before 
the Assembly if it is in session or, if not, at the next ensuing 
session. 


8. The moneys required for the purposes of this Act shall be 
paid out of the moneys appropriated therefor by the Legislature. 


9. Subject to the approval of the Lieutenant Governor in 
Council, the Commission may make regulations, 


(a) governing the assignment of arbitrators to conduct 
arbitrations and the carrying out and completion of 
such assignments; 


(b) providing for and fixing the remuneration and expenses 
payable in respect of arbitrations carried out by 
arbitrators registered with the Commission and providing 
for the payment of such fees and expenses by the parties 
to the arbitration; 


(c) providing for and fixing fees for services provided to 
employers and employees by the Commission; 


(d) governing the conduct of hearings and prescribing 
procedures therefor; 


(e) prescribing forms and providing for their use; 


(f) respecting any matter necessary or advisable to carry 
out effectively the intent and purpose of this Act. 
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Appendix E 
The Rights of Labour Act 


RSO 1970 - 416 
1. In this Act, 


(a) "collective bargaining agreement'' means an agreement 
between an employer and a trade union setting forth 
terms and conditions of employment; 


(b) "trade union'! means a combination, whether tempo- 
ary or permanent, having among its objects the 
regulating of relations between employees and 
employers or between employees and employees or 
between employers and employers. 


2. A trade union and the acts thereof shall not be deemed to be 
unlawful by reason only that one or more of its objects are 
in restraint of trade. 


3.-(1) Any act done by two or more members of a trade 
union, if done in contemplation or furtherance of a trade 
dispute, is not actionable unless the act would be actionable 
if done without any agreement or combination. 


(2) A trade union shall not be made a party to any action 
in any court unless it may be so made a party irrespective 
of any of the provisions of this Act or of The Labour Relations 
Act. 


(3) A collective bargaining agreement shall not be the subject 
of any action in any court unless it may be the subject of such 
action irrespective of any of the provisions of this Act or of 
The Labour Relations Act. 


(4) Nothing in this Act shall be construed to prevent or 
otherwise affect the prosecution of a trade union or a member 
thereof under The Labour Relations Act. 


4h. The Reinstatement in Civil Employment Act (Canada) 
applies in Ontario notwithstanding the termination of World 
War I! and notwithstanding the repeal thereof by the Parliament 
of Canada. 
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Appendix F(1) 


Procedure under Section 96 
| abour Code of British Columbia 


The Labour Code of British Columbia set out in section 96 (quoted 


in full in appendix ) a special procedure which is available to a party 
to a collective agreement unless Its application has been expressly excluded 
by a written agreement between the parties. 


The Labour Relations Board, established under the Labour Code 


(Statutes of British Columbia 1973 2nd session Chapter 122) has published a 
useful summary of the special provisions and in pursuance of the powers conferr- 
ed on it by section 27 of the Labour Code, a statement of policy dated 24 
February 1976. 


The following is the text of the summary 


An application under section 96(1) may be made by elther the employer or 
trade-union where there is a dispute about a provision of a collective 
agreement. An application may not be made if the collective agreement 
contains (as it may) a provision whereby the parties agree not to 
utilize section 96(1). 


A section 96(1) application should be based on a difference arising under 
the terms of the collective agreement. The application should clearly 
state which section of the collective agreement is the cause of the dispute. 


An application will not normally be entertained by the Board if the steps 
in the grievance procedure have not been exhausted. The Board will not 
insist on exhaustion of the grievance procedure if the matter is one of 
urgency and a source of industrial unrest. 


In the minority of cases where the matter cannot be successfully mediated 
by an officer there are three manners tn which it may be resolved. 


If the matter is relatively straightforward, (e.g. involving only a question 
of two possible interpretations of the agreement or minor disciplinary 
action) and the Board is in possession of adequate submissions from both 
sides, the Board may make a final disposition of the matter without a hear- 
ing. When this occurs, written reasons generally will not be issued. 


|f the matter appears to be of considerable significance to the parties and 
one which should be the subject of an oral hearing, it will be referred 
back to the parties for arbitration under the collective agreement. 


The Board may itself convene a hearing In rare circumstances where the 
dispute involves a question of statutory policy under the Labour Code. 


Where a section 96(1) application does not result in a mediated settlement 

or final disposition by the Board without a hearing, ultimate adjudication 

of the dispute will almost inva ey take a longer period of time than if 
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the parties had proceeded directly to arbitration. The Board has alerted the 
parties to this potential delay which should be considered before they make a 
particular grievance the subject of an application to the Board under section 
96(1) of the Code. 


In practice on the receipt of a request from either party prior to the 
appointment of an arbitration board or other board, the Board sends out one of 
its Industrial Relations Officers (IRO) to the scene of the dispute. Sufficient 
number of these officers are geographically spread throughout the province to 
enable one to be readily available when his services are required. 


The IRO intervenes, as a mediator, seeking out the facts: each party 
is asked to set out a statement of its position: these statements are exchang- 
ed and each party may furnish a reply. 


Failing settlement by mutual agreement the IRO makes a report to the 
Board attaching the statements of the parties and appending his own recommenda- 
tions. 


If, as a result of the observation of the IRO, an emergency is seen to 
exist, the Board is in the position to deal with it immediately. 


In the absence of a settlement through the assistance of the IRO, 
there are three possible procedures any of which may be adopted as the Board 
determines. 


a) a panel of the Board being in possession of the submissions in writing from 
both sides, may decide the issues forthwith without any further representa- 
tions from the parties: in this event written reasons will not be issued. 
There is an appeal procedure whereby the Board may reconsider the issue, 
where that appears desirable. 


b) The matter may be referred back to the parties to proceed by arbitration 
or otherwise in accordance with the provisions of the collective agreement. 


c) The Board may itself, as an arbitration board, hear the matter. The first 
method is applied to a simple matter involving no disputed facts or serious 
matters of policy. 


The second is the most commonly applied and its use recognizes ''the 
legislative preference for arbitration as the primary method for the formal 
resolution of claims under the collective agreement''. 


The third, infrequently invoked, is brought fnto play where the 
dispute which has arisen under the parties contract is "inextricably tied into 
the general law of the statute.'' 


In its statement of policy the Labour Board set out some examples of 
issues to which each of these available procedures is applied; these are 
examples given as illustrations and are not Intended to be exhaustive catalogues 
of the subjects which would be appropriate for each of the procedures 


a) collection of contract debts; 
minor discipline 
bare contract interpretation 


b) discharge 
seniority claims in lay-offs or promotion 
major issues of contract interpretation 
specialized procedure for dispute resolution 
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discharge or work assignments which led to wildcat strikes or other forms 
of industrial unrest 

grievances in which the primary Issue or proper application of such 
statutory concepts as ''employees'', ''independent contractor", "collective 
agreement'' and the like 

grievances involving major issues of law and policy relating to the 
collective agreement - including the jurisdiction under the amended section 
108 of the Labour Code which gives the Board supervisory jurisdiction to 
ensure that ''the decision or award of the arbitration Board fs cons!stent 
with the principles expressed or applled In this act, or any other act 
dealing with Labour Relatfons''. 


In summaries of the Boards performance under this special procedure 


contained in an essay submitted by Andrew W. Whittaker in partial fulfullment 
of the requirements for the degree of Master of Arts In the Department of 


Economics and Commerce at Simon Fraser Untversity, figures are set out as to 
the stage at which resolution is attained. They appear in the attached 
schedule. 
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Appendix F(2) 


Extracts from The Labour Code 
of British Columbia 


SBC 1973 C 122 


96. (1) Notwithstanding the provision required or prescribed under 
section 93 or 94. 


(a) if, at any time prior to the appointment or an arbitration 
board or other body, either party to the collective agreement 
requests the board in writing to appoint an officer to confer 
with the parties to assist them to settle the difference ,and 
where the request is accompanied by a statement of the 
difference to be settled, the board may 


(i) appoint an officer to confer with the parties; or 
(ii) proceed in the manner provided in clause (c): 


(b) where an officer is appointed under clause (a), the officer 
shall, after conferring with the parties, make a report to 
the board; 


(c) where the board decides, under paragraph (ii) of clause (a), 
to proceed under this clause, or the report of the officer 
is made to the board under clause (b), the board may, if in 
its opinion the difference, when referred to the board, is 
arbitrable, 


(i) refer the difference back to the parties; or 

(ii) inquire into the difference and, after such inquiry 
as the board considers adequate, make an order for final 
and conclusive settlement of the difference; 


(d) where the board refers the difference back to the parties 
under paragraph (i) of clause (c), the parties shall follow 
the procedure in the provision required or prescribed under 
section 93 for final and conclusive settlement of the 
difference; 


(e) where the board 


(i) inquires into the difference under paragraph (ii) of 
clause (c); or 


(ii) advises the parties that in its opinion the 
difference is not arbitrable, 


neither the Arbitration Act nor any other procedure for settle- 
ment of the difference applies; and 
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(f) where the board does inquire into the difference under para- 
graph (c) (ii), the board may exercise all of the powers of 
an arbitration board under this Part, and the order of the 
board for final and conclusive settlement of the difference 
is final and binding on the parties and on all other persons 
bound by the collective agreement, and all those parties and 
persons shall comply with the order. 


(2) Parties to a collective agreement may at any time, by written 
agreement, specifically exclude the operation of subsection (1), and 


in that event subsection (1) does not apply during the term of the 
collective agreement. 
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Appendix G 


Presentations Received 


Arbitrators Institute of Canada Inc. 

Association of Municipal Electrical Utilities 

Automotive Hardware Ltd. 

Canadian Chemical Workers Union 

Canadian Food and Allied Workers 

Canadian Federation of Independent Business 

Canadian Manufacturers Association - Ontario Division on behalf of itself and 
The Board of Trade of Metropolitan Toronto 

Electrical & Electronic Manufacturers Association of Canada 

Motor Vehicle Manufacturers Association 

Ontario Chamber of Commerce 

Retail Council of Canada 

Construction Labour Relations Association of Ontario 

Canadian Textiles Institute 

Central Ontario Industrial Relations Institute 

City of London Ontario Canada 

City of Waterloo 

Canadian Union of Public Employees - Local 1142 

Canadian Unton of Public Employees - Metropolitan Toronto District Counci] 
Canadian Union of Public Employees - Ontario Division 

Canadian Union of Public Employees - Ontario Kydro Employees Union-Local 1000 
Canadian Union of Public Employees - Ontario Provincial Joint Council #22 
Electrical Power Systems Construction Association 

Grocery Products Manufacturers of Canada 

International Association of Machinists and Aerospace Workers 
International Beverage Dispensers' and Bartenders' Union 


International Union of Operating Engineers 
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Meat Packers Council of Canada 


Ministry of Attorney General 


Motor Transport Industrial Relations Bureau of Ontario (Inc.) 


Niagara District Personnel Association 


Office and Professional Employees International Union 


O11, Chemical & Atomic Workers International Union - Local 9-599 


Ontario Federation of Labour 


Ontario Forest Industries Association 


Ontario Hospital Associ 


ation 


Ontario Labour Management Arbitrators Association 


Ontario Labour Section of Canadian Bar Association 


Ontario Mining Association 


Ontario Nurses Association 


Provincial Building and Construction Trades Council of Ontario 


Retail Wholesale Department Store Union 


Rubber Association of Canada 


Thunder Bay Chamber of 


Commerce 


Toronto Dress and Sportswear Manufacturers Guild Inc. 


True Temper Canada Ltd. 


Union oF Canada Retail 


Employees 


United Rubber, Cork, Linoleum and Piastic Workers of America 


United Steelworkers of 


H.W. Arthurs 
David Beatty 
C. Roy Bernardi 
H.D.. Brown, .0.Ce 


Eric Etchen 


America 


Individual 


Larry Hebert 
Francis Lorenzen 
J.D 0 .shea,u. Ge 


Vic Perroni 


J0ePs ssataerson. ©0.c. 
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Stanley Schiff 

Murray Tate 

J.F.W. Weathert11 

GiB. Weller, 7esau,0.C. 


W.H. Wightman 


